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# 71 6/25/70
Memorandum T0-65

Subject: Study 71 - Joinder of Causes; Counterclaims and Cross-Complaints

Attached are two coplies of s tentative recommendation relating to counter-
claime and cross-complaints, Joinder of causes of action, and related proviaiocns.
We must distribute this for comment after the July meeting if we are to submit
& recommendation to the 1971 Legislature. Accordingly, please mark your
editorial changes on one copy to return to the staff at the July meeting so
that they can be tzken into account when the tentative recommendation is
revised after the meeting before it is distributed for comment.

The tentative recommendation reflects prior Commission decisions. We have
mede, we believe, a number of improvements in the language of the provisions
in the dreft statute. You should read the statute with care prior to the
meeting. We alsc include a number of conforming amendments. We have revised
and, we believe, improved the Comments to the various sections. Do not over-
lock the last section of the statute (operative date; application to pending
actions). We would use the letter of transmittal (included in the tentative
recommendation) when we distribute the tentative recommendation for comment
after the meeting.

With respect to the Jolnder of causes portion of the tentative recommenda-
tion, you will find of interest the Resclution of the San Francisco Bar
Assoclation {attached hereto as Exhibit I--pink). This Resolution 1s consistent
with our recommendation and also would delete the separate statement of causes

requirement.



()

We believe that it is importent that the recommendation include provisions
to clarify the law relating to Joinder of parties. See Memorandum 70-TL (to be
sent), Memorandum 70-66, and the First Supplement to Memorandum 70-66.

For your convenience, we also atiach (blue pages) a copy of the Code of

Civil Procedure Title on Pleading.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 70-65
: EXHIBIT I

. RESOLUTION PROPOSED BY
THE BAR ASSOCTATION OF SAX FRANCISCO

-

RESOLVED that the Conference of Delegates recommends to the Board of
Governors of the State Bar of California that the State Bar sponsor
legislation to amend Sections 427 and 430 of the Code of Civil Proce-~
dure to read as follows:

feetion-437r--{Joinder-af-enusen-ef-aekions)--The-plainciff-may
unRite-several-canaes-ef-aetien-in-the-same-ecomplaint;-where-they
all-arise-ouE-of:

IO

1:--Ganﬁraets;-enpress-ar—implied%--Aﬂ-aesien-breughs-pursuans
te-Seetion-1692-pf-the-Givil-Code-shatl-be-deemed-to-be-an-setion
upea-an-implied-eeneraee—wiehin—ehe—meaning—eE—EhaE-term-aa-useé

4

in-ehis-seectton: , .

~ h b B

8 2y¢--Claims-te-veeover-speeifie-real-properey;-with-er-wikhout
g damages-fer-the—wiﬁhheléi&g-tkeresﬁ;-afnﬁer-waste-eammitted
10 thereen;-and-the-rents-and-profits-of-the-sames

11 31--Glaims-Ea-feeever-apeeifie—persanaanrepersy;~with-ar*wieh-
12 eut-damages-fer-the-withholdinp-theresfs ‘ :

13 4:—-Glaims-ag&ias&—a-trusEee~by~virtue-a£-34ean5faet~er-by-ep-
14 eratiten-of-laws

15 Br=--Injuries-te-charaeters

16 6v--¥njuries-te-persens

17 Fe--Eajuries-ee-preperky:

18 B8y--Claima-arising-out-ef-the-same-transaektion;-or-Eransaetiens
19 eemmeeted-with-the-same-subjeet-af-aetions-and-not-inetuded

20 withia-ene-ef-the~foregaing-subdivisions-ef-this-seetiony

21 91—-Any-and-al}-elaima—ﬁer-iajusiesFarising-euE-eﬁ-a-eJ%spiraeyg

22 whether~nf-the-same-ar-pE-different-eharaeter;-or-dene-at-the
23 same-e¥-6ifferent-timess )
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The-causes-ef-aetion-so-urited-must-aktl-beleng-to-one-onty-of
ehese-ei395e3~exeept-as-praviéeé—iﬁueases-eE-eaaspiraey;-aad
must-affeck-atl-the-pavties-tn-the-aetiony-and-not-¥equire-dif-

-fegeaE-plaees—a&-Erial;«aﬁé-musembe~separasely-seaﬁedg-hut—an'

action-Eo¥-malieious-arrest-and-proseevtien;-pr-cither-ef-them;
may-be-uni&ed—wiehnan-aetiaa-£sr-eieher—an—inju?y—te-eh&f&eEer
arute-Ehe-perseng—pveviéed;-hawevef;-thas~in—aay-aetian-breught
by-she-husbaﬁé-and-wiﬁe;—Es-Peeever-damages~eaused»by-aay-injury
ﬁe-the—wife;—all-eeaseq&eatiai~damages—9&Efered—er-Suseained-by
ehe—husbaﬁ&-aleae;—i&eluéiﬁg~}ess~e£—Ehe-serviees—eﬁ—hia-s&id .
wiﬁe;—maneys~empeaéeé~aaé-inéeb&eéﬁess-iaeurfed—bymreasen-sf
sueh-injury-ﬁe-his—saié-wife;~may-be-a}leged—and~reeewered-wi&h-
aut-aepafatelywsEaEing~3ueh-cause*eE-aeEieﬁ—afisiﬂg-aae—eE-sueh
eeﬁsequential-damages-saﬁﬁered-er“susﬁained-by~the—husbaﬁét-pra-
vided;-further;-chat-eanses-of-ackion-for-injuries-Ee-persens )
and-iﬁjurie5—Ee-praperty;wgrawing-aué~o£—Ehe-same-ﬁaté;—m&y—be
jained—iﬁ-Ehe—same-eemplaiﬁﬁq-aﬁd-itwi&-net-requéfed-ehat-Ehey-
be-stased-separatelyx

Section 427. A party pleading a complaint, counterclaim, or
cross-complaint, may join as many causes of action as he has
against an opposing party; provided that, the court may order
separate trials or make such other ordexr as the interests of
justice may require. '

Section 430. (Grounds for demurrer.)

The defendant may demur to the complaint within the time re-
quired in the summons to answer, when it appears upon the fact
therecf, or Erom any matter of which the court must or may take
judicial notice, either:

1. That the court has no jurisdiction of the person of the de-
fendant, or the subject of the action; :

2. That the plaintiff has not legal capacity to sue;

3. That there is another action pending between the same
parties for the same cause;

4. That there is a defect or misjoinder of parties plaintiff
or defendant;

$:~-Thakt-several-eauses-aE-setion-have-been-improperly-uniteds;
er-net-separacely-stakedy

6 5. That the complaint does not state facts sufficient to
constitute a cause of action;

P
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Y as used

63 #+ 6. That the complaint is uncertain; 'uncertain,
64 herein, includes ambiguous and unintelligible;

65 8+ 7. That, in actions founded upon a contract, it cannot be
66 ascertained from the complaint, whether or not the contract is
67 written or oral. )

(Proposed new language underlined; language to be deleted stricken)

STATEMENT OF REASONS -

The joinder of causes statute (C.C.P. 427) is a strange conglomeration
of common law pleading, equity pleading, and haphazard attempts at
piecemeal improvement. The first seven categories are based on the
old writ system catepories, and as such, are relics of the heyday of
baroque pleading technicalities, Louisell and Hazard, Pleading and
Procedure 639-640 (2nd Ed. 1968). The addition of category No. 8 in
1907 merely served to make the preceding categories largely redundant.
(Chadbourn, Grossman & Van Alstyne, Calif. Pleading, Sec. 807).

These, and the further provisions of C.C.P. 427, have been whittled
gway by judicial interpretation. See Peters v. Bigelow, 137 CA 135
{1934), Kraft v. Smith, 24 C2d 124 (1944) and Chadbourn, Grossman &
Van Alstyne, Calif. Pleading, Sec. 805, p. 725-276. ‘

In response to this-need for legislativée clarification, it is proposed
to enact a new CCP 427 which follows FRCP 18 and permits a1l causes of
action to be joined in the pleadings and later severed for trial if

necessary in the discretion of the judge. To provide consistency, use
of the special demurrer, as a device for attacking misjoinder or se-
parate statement of causes of action, is eliminated by striking out

CCP 430(5). 1If "causes of action" are jumbled together in a pleading,
the "uncertain' clause of CCP 430 can be used to make a special demurrer.

The present statutory rules are unnecessarily difficult for the prac-
ticing attorney to follow without guesswork and extensive legal re-
search. The Code of Civil Procedure should be a clear and concise guide
for the attorney drafting pleadings and planning litigation. The pre-
sent statutes relating to joinder are highly unpredictable in their
affect -=- an intolerable situation. '



Title V1.
PLEATHINGS IN CIVIL ACTIONS
Chap. 1. In Geoeral, 3420472
© Chap. 2. Cim;,;mm-—-_!mcdu of Caoses, 5438

Chap. 3. Deourrer to Somplains, §430-434,

‘Chap. 4. Aneser, §417-442

‘Chap. 3, Dn;;::;;mz :ﬁ Anwwer o (bunsidais,

LR £,

Thep, 6. Verification of Fieadings, §445,

Chap, 7. Genersi Buies of Plesing, §475-48Y,

Chap. 8. Vansnce~Xirskes in Peadings 2ad
Amendmente $465-497.

CHAPTER i
N GHINERAL

7 F. mduzgt of plead
otwu and yaler of plewdlng. §421.
Paemiseble plescdingn ormmersitd. $427

§420. Defined.~-The pleadings are the

© formal allegations by the partics of ther

respective claims and defenses, for the
judgment of the court,

: 1. Porras and Rules of Pleading—

" The forms of pleading in civil actions, and

. the rules by which the suffciency of the

 pleadings is to be dstermined, are those
prescribed in this code.

$422, Permissible Pleadingy Enamer

© sted—The only pleadings allowed on the
piart of the plaintiff are:

1. The complising;
. The demurrer to the answer;
. The demurrer to the crosm-complzint;
The anewer to the cromcomplaing;
And on the part of the defendant:
1. The demutrer o the complaing;
1. The anwwer;
3, The croas-complaint:
4, The demurrer to the snswer to the
© cxoss-complaint. .

(In {1} justice courts 12} the plesdings
are npt requived o be n any paticslsr
- form, but moest be sch as tn enabie 2
person of commaon undergtanding 1o know
what i intended; in (3] justice courts, the
pleadings may, except the complaing, or
© cross-complaint be oral or in wriring: need
net be verified, unless othervise provided
in this title; if {n writing, must be 8led
with the [4] judge; if oral, an entry of
their substance must be made in the
docket.}

)

.

COMPLAINT —JORNDER OF CALSES

B

. Contenta. §476.
Iuferuation 3o be furnidwd oo fillng of divorcs,

wanuiment, or spamte aintensncs sction.
B426s.

Divorce sction—Contens of compleint. §426c.

foinder of cagans. §437.

25. As Brst Pleading. a--’i‘hei:i
piéﬁ:ding on the part of the plaintif is the

eomplamt,

8422, Comtrnte, — The compisint muet
comntain:

1. The drle of the sotion, the name of
the sourt and county, ad, in muni
and {1} jastics courty, the name of the [3}
ssdicial distrlct, v which the acton L
{‘wz’wght; the names of the parties to the
action; _

1. A statement of the facts constivating

.ﬁxecawafacﬁon.inordimrymdmm

cive languzpe;

3. A demand of the relief which the
plaintif claims. 17 the recovery of money
or damages be demanded, the amount
thereof must be stated: provided, that in
(3] justice courta, 2 copy of the sccount,
aote, hill, bond, or instrument upon which
the acrion i based is 2 suficient complaint.
!fthedemudbefotmﬁf‘n;wumég
the allaged Infringessent plaintiff’s
righte in snd to a literery, artistic or intel-
lactusl prochuction, there must be stiached
ta the complaint 2 copy of the production
a‘fm whichﬂ;heth: a!l;ged . fri:gidm
add % «d in ng pro-
dmﬁm:%, by reason of bulk oc lﬁe ne-
suee of the production, it is not practicable
to artach & copy to the compleint, that fact
and the ressona why it Is Bripracticable to
artach a copy of the production to the
compisint shall be sfleged; and the court,
in conneciion with sny denurrer, motion
ot other procecdings in the cause in which
x knowledge of the comtents of such pro-
“duction may bz necesssey or desirable, shall
make mch order for a view of the produc-
tion not atiached a5 will suit the conveni-
encz of the court, w the end ther the con-
tentn of auch tzdm may be t:!eemcd
te be & part of the complaint ¢o the same
exten? aﬁ with the same force as though
auch production had been capable of being
and had been attached to the compleint
The sttachuoent of any such production in
secovdance  with the dons hereof
#hail not be deested & rauking public of the
preduction within the meanting of Section
983 of the Civil Code.



266, Information to Be Furnished on
Filing of Divoece, Annulment, or Szparste
" Maintenance Action.—JIe {13 # proceeding

for {27 dissolution of marsiage, legal separa-
‘ton, ot for a declaration of vold er voidable
‘marriage, thewn shall be furnished o the
county cletk by the [3] petitioner st the
time of filing of the [4] petition, or within
10 days theveafier and befoue the date of
the first hegring, that infornsation, re
quired 1o e coflected by the State Hegutrn
of Viial Statistics, in the manner specified
wider Chapter 6.5 {commencing with Sece
on 10360) of Division 9 of the Hloalth
and Sefety Code. The derk shall accept
‘the §57 petition for fling, whether vr not
said inforaation is then fumished, Atauy
time afier the fling of the {87 prdtion, the
{"7] tesporident may alse furnish sush infor.
imation, whether or ot it has been Srot fur.
nished by the 8] petitioner. The clerk shall
take all mivisterial steps iequired of kim in
_the [9] procesding, whether or not xuch in.
‘formaticns hos been furnished; but the cleck
Zﬁaﬂmﬁemmmtheﬁmmg
-y . If at tme no party b
the court may deckne to hesr any matter
_ encompassed within the {16} ‘pmctading i
igood cause for such failure vo fupnish infor-
‘mation has not been shown.
. The cowt’s inquiry in such cases shell
‘be confined sclely to the question oi the
‘existence of good cause for soe fursishing
the information; and such repovt and the
‘contents thereof shall not be admisaible in
evidence and shall not be furnished to the
court. :

§426c. Divorce Action—Contents of
: int—In [1] a proceeding for {1]
jon of marrizge the {ﬁ pelition
imust set forth among other matters as near
‘a8 can be ascestained the following facts:

(1} The state cr country in which the

ies were married.

{2) The date of marriage.

{3) The date of separation,

{4) The number of years from marriage
“to separation,

(5} The number of children of the mar-
.tiage, if any, and if none & statzment of
“that fact. s

{6} The [43 age and birth dite of [§]

eack minor {67 child of the macriage.

(7Y The social secority numbers of the
“husbard and wife, f available and ¥ not

available, a statoment 1o such effect.

R

427, lotnder of Camses——The plain-
tif may itz several cavses of action in
the game compluint, where they all arige
out of:

i, Contracts, exprzss or implied [1].
An action brought purmam 1o i
1692 of the Civil Code ghall be deemed to
be 2 action upon an fmplied contract with-
in the meaning of that termn as used in this
Rediion,

2, Chams 0 recover spectlic real prop-
erty, with or without damages for the
withholding thereof, ot for waste commit-
ted thereon, and the rects and profivs of
the same {27

3. Claims to recover specific personal
property, with or withour damages for the
withliolding thereof [31.

4. {latme againut 3 trustee by virtue of
a contract or by cperation of law {4}

7. Tnjuries 2o character [4).

6. Injurize ro persnn {6,

. Injuries to property

)
8. Claims arising out 0; the same trany

oticn, or transactions connected with the
same subject of action, and not included .

_within one of the foreguing subdivisions |
. of this section. [

i

9. Asny and all claims for injuries arising

same or differsnt times.

Thcsamofacﬁmsouniwdmwaﬂ‘

belong 20 one only of these classes except
az provided in cases of conspiracy, and
must affect 11l che parties to the action, and
not reouire different places of eral, and

© must be separately stated; but an zction

for maliciour arresr and prosecution, or
either of them, may be united with an ac- .

: tion For either an injury to character or to

the person; provided, haovever, that in any

»action brought by the husband and wife,

to recover damages caused by any inj

to the wife, all consequential damages suf-
fered or sustsined by the husband alone,
including loas of the services of his said
wife, moneys expended and indebtednzse
incurred by reasen of such injury to his
said wife, may be slleged and recovered
without sepacaiely stating such cause of

action ariming out of such consequental

damages suffered or sustained by the hus-
band: provided, further, that causes of ac-

© tion for injuries ¢o person and injuries to
¢ property, growing out of the same rort,

may be icined in the same complaint, and
it ia not required that they be stated sep-

araiely,

1 - "
A
“out of 2 conspiracy, whether of the ame |
- or of different character, or done at the '



CHAPTER 3
| DEMUEBRER TO COMPLAINT

o A

Grounds for desourres.  §430. .

Sugmt of grommds —— Anywer st s G,
431, ’

ial notics. §431.5.

. Adnenhoant of oooaplaint~Piliag wad sl
438

Anﬁlswer for prounds pnot appereat i complsind
§423.

. Waiver by feilure to deswar or answar, §434,

Motion ra srike complant, $4335.

‘ 30, Grounds for Diesmeaver. ~ The
‘Jefendare may demur to the complang
within the tume requiired in the summons o
gnewer, when it appears upon the face
thereof, or from any master of which the
court must or mwy teke judical sotice
either:

1. That the court has na junadiction of
the person of the defendant, or the subject
of the action;

1. That the plaintiff bas not legal capac
ity to sue,

3, That there is another action pending

the same parties for the same
caee;

4. That there is 2 defect or misjoinder of
parties plaintiff or defendant;

$. That several causes of action have
been improperly united, or not separately

‘stated: .

6. That the compiaint does not state
facts sufficient to consututs 3 cause of ac
“ton;

{2}

3
. T4} 7. That the complaiat is uncertain;
“ymcertain,” ss used herein, indudes mim.
biguous and anintelligible;

[%] 8. Thae, iz actions founded upon &
ontract, it cannat be ascertained {rom the
complaint, whether ot ot the contract is
written or orzl.

§431. Stwremnent of Grounds—Anzwer
at Same Tire.—~The demurrer must Jdis-
tinctly specify the grounds upon which any

. of the objections to the complaint are
' taken. Ulniess it does so, it may be discer
. garded. Tt may be taken to the whole com-

. plaint, or to any of the causgs of achon

" stated therein. and the defendant may Je-
- wur and answer at the xame time.

4215, Judicial Notice.—When the
ground of demurrer is based on a matter
of whirh the court may take judicgal no-
tice purmmnt tn Sections 452 or 453 of
the Bvidence . such matter must be
specified in the demurrer, ot in the sup
parting  points and authorities for the
purpose of invokig such notice, except a8
the court may ctherwise permit,

§431.  Asmendeent of Complaint Filin
‘and Service —If the complasnt 13 amendedg.
2 copy of the amendments must be filed, or
the court may, & its discretion, require the

‘complum: as amended to be Bled, and a

copy of the amendments or amended com-
plaint must bz senved upon the defendants
affected thereby, The defendant must an-
gwer the amendments, or the complaint aa
atended, within ten duys after service
chereof, or such other time a2 the court may
divecr, and nwdgmeny by defavit may be
entzred upon falive to answer, as in other
LAREE.

§433.  Answer for Grounds Not Appar-
ent in Complaint. When any of the mae-
ters enumerated in Section 430 do not ap-
pear vpon the face of the complaint, the
obizction may be taken by aunswer [21.

8424. Waiver by Failure to Demur or

CAnswer~1f no ohection be taken, either

by demurrer or anewer, the defendant must
be deemed to have waived the same, ex-
cepting only the objection to the jurisdie

‘tionn of the court, and the obfection that:

‘the complaint does not state facta sufficient:
.20 constitute a cause of action, :

§435. Motion to Strike Complaint, —

© The defendent, wathin the time required

in the simmond 1o answer, either at the
time he demurs to the complaine, or withe
out demurring, may serve and file a notice
of motion to seike the whole or any part
af the complianr, The notice of motion to
wirike ghall specify z hearing date not more
than 1f days from the fling of sid notice,

" plus any additional time that the defend-

e, a8 moving party, is ctherceise required
to give the plaintiff. If defendant serves
and Alce such & notice of motion without
demursng, his time to answer the com-
plaint shall be extended and no defauk
may be entered aguinat hum, cxcept as

vided in Sections $8Y and 386, but the
dling of such a novice of motion shall not
exiznd the dme within which to demur,
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tion hetween crom demsads. $440.

;;ma‘mﬁm.ﬁmmw
O stated—Derasnrer wi

with anewer. 441,

i Crom-complaint whh{wm o by peemission—
¢ Servics—Process B

pew pariisa §HEL

37, Mecessary Allegations, Method
of oring o Bt e DB Tnformatices
and Belief-—General Denisl.—~The answer

" of the defendant shail contain:

1. A general or specific denial of the
material allegations of che complaint con-

- troverted by the defendant.

2. A statement of any new matter conr

fetinuting & Jdefense or counterclaim,

Bxcept in [1] justice if the

‘complaint be verified, the denial of the
“allegations controverted must be made

positively, or according to the informatjon

“and belief of the defendant. If the defend-
: anit has no information or belief ugon the
- subject sufficient to enable him to answer
“an allegation of the complaint, he may so
* state in his answer, and place his denial on

- that ground. The denials of the allegations
. controverted may be stated by reference to

apecific paragraphs or parts of the com-
plaint; or by express admission of certain

. * allegations of the complaint with a general

denial of all of the allegations not so admit-
ted: or by denial of certain allegations upon
information and belief, or for lack of sufh-
cient information or belief, with 3 general

denial of all allegations not so denied or ex-
- pressly admitted. If the complaint be not
‘werified, a general denial is sufficient, but
“only puts in issue the material allegations

of the complaint. g

§4370—Pleading Exemption from Lia-

bility Under Insurance Policy.—In an ac- .
tion to recover upon a contract of insur- .

ance wherein the defendant claigpy exemp-
tion from liabitity upon the d that,

- although the proximate cause of the loss

was a peril insured against, the loss was

. remotely caused by or would not have cc-

;'4-

curred but for a pexil excepted in the con-

" mract of insurance, the dzfendant shall in

Lis answer set forth and specify the peril
which was the proximate cause of the loss,
in what manner the paril excepted contrib-
“uted to the loss or itself caused the peril
ingured against, and if he claim that the
peril excepizd cawsed the peril insured
“against, he shall in his anawer set forth
, and specify upon what premises or at what

-+ place the peril excepted caused the peri] in-

- gured against.

§4376. Acdon Less Than Five Hundred

Dollats—General Depisl. — o any sction

on t\;hivcizl thﬁcg:nd. exclusive of interest,
vr the value pro in controversy
does not exceed {1} hundred dollars

: {$300), the defendant az his opticn, in lieu
" of demurrer and other answer, may file a

general written denial verified by his own
cath and a brief gatement similarly veri-

 fied, of any new matter constituting 2 de-
“fense or counter-claim. .

*

§437¢. Summary Judgment-- Actic

" Without Merit or Defense.—In superior

courts [11] and municipal courts {14] if
it iy ciaimed the action has no merit, o
that there is no defense to the action
{157, on motion of {4] cither party, after:
notice of the tme and place thereof in
‘writing served on the [5] other [i8]
‘party at least 10 days before such motion,

supported by affidavit of any persom or
‘perscns having knowledge of the facts, the

answer may be ericken out or the cota-.

" plaint may be dismissed and judgment
‘tmay be entered, in the discretion of the
-court [6} unlews the [7] other party, by:
.affidavit or affidavits ahiall show such facts
a8 may be deemed by the judge hearing
the motion sufficient to [8} present a

trizble issue of fact. A judgment so entered
-is an appeaiable judgment as in other cases.

“The word “action” es used in this section
- shali be construed to include all types of
‘proceedings. The word “snswer™ as vsed .

. - 3 l ;
The&ﬁngofumaﬁmuaduthhmﬂz
: shall not extend the time within which a

.| party enust otherwise file an snswer, de-
_ imurrer or motion to strike. . S

The afidavit or afidavits in- rt of
“the moticn must contain facts sufhicient to
“entithe plaintiff or defendant to a §

in the action, and the facta stated therein
shall be within the personal knowledge of

“the affant, and ehall be met forth with

particularity, and each afidavit ahall show
affiematively that [9] affiant, if sworn as
:Mmusﬁfyrmpmﬂythm_
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© The afidavit or affidavits in opposition to
: said motion shall be made by the plaintiff
" or defendant, or by any other person hav-

ing knowledge of the facts, and together

. shall set forth facts showing that the [10] -

| pacty has a good and substantial defense to
i the plaintiff's action {or to x porticn thereof)
| or agwdmofucumeﬁm?n
i the merits. The facts stated in each sfdavit

* shal! be within the personal knowledge of

, the affiant, shall be set forth with partie-
. ularity, and each afidavit shall show affirm-
+ agtively that the affiant, if e&worn as a wit-
. pem, can testify mn:&:tcntly thereto, When
" the party resisting the motion appears in 2

representative capacity, such as a Grustes,

guardian, executor, administrator, or re-

ceiver, then the affidavit in o iton by
“wuch representative may be made epon his
- information and belief.

If it appear that such defense appliea
only to a part of the plainuff's daim, o
that & good cause of action does not exist
a3 to 2 part of the plaintiff’s clsim, or that
sny part of a clain is admitted or any

2y

" of w defense is conceded, the court sh

. order, so declare, [18] and che claim or
"defense shall be deemed established an vo
. 90 much thereof as is by such order declared
.and the cause of action may be severed
“accordingly, and the action may proceed

as to the [19] issues remaining between
! the parties. No fudgment shall be entered
: prior to the termination of such action but

! the judgment in wuch action shall, in addf- -

‘tion to any matters determined in such
“action, award {20} judgment as established
by the proceedings herein provided for.

A judgment entered under this section is .
" an appealable judement 25 in other cases.

o mﬁ‘——!{gﬁw«y of Personal Property.
o , In an action to recover the poe
“session of personal property, the person
- making any afidavit did not truly stace the
value of the property, and the officer tak-

ing the property, or the saretics oo any
bond or undertaking is sued for waking the

.same, the officer or surcties may in their
‘anywer set up the true value of the prop
‘erty, and that the person in whose behaif
paid affidavit was made was entithed 1o the
- possession of the same when said afidavit

was made or that the value in the affidavit -

‘stated was inserted by mistake, the court

‘shall disregard the value as d in the

affdavit and give judgment according to
.the right of possession of said property at
the time the affidavit was made.

-k

. f:SS. Seteoff :nd Counterdaim—$lssen.

te Trial—The countercizim
mentioned in section 437 must tend to &
aminish or defeat the plaintifs recovery
and must exist in favor of a defendant and

" against a plaintiff between whom a several

judgment might be had in the action: pro-
vided, that the right to maintain 3 counter-
claim shalt not be affected by the fact that
gither plaintiff'e or deferndant’s claim is se-
cured by rmortgage or otherwise, nor by the

fact thae the action is brought, or the coun-

. tercluim maintained, for the foreclosure of

sch security; and provided further, that
the court may, in its discretion, order the
counterclaim to he tried separately from

. the daim of the plaintiff,

© §435. Waiver of Cause Not Set Up Tn
Covnterclaim—Transfer. — If the defend-
aat omite 0 set up a counterclaim upon a

;. cause arising out of the transaction st
¢ forth in the complaint as the foundation

of the plaintiff's claim, neither ke nor his
agrigrice can afterwards main@in an action
against the plaintiff therefor.

. A:ﬂpmmubﬂhmﬁo-

5fmw tion Berwesn Croms De

mands,— cross demands have ex-

. isted between persons under mich Sicum-
~ stances that, i one had brought an action.
. against the other, a counterclsim could
- have been set up, the two demands shall
. be deemed compensated, s far ube&;-,

equal each other, and neither can
prived of the bentfit thereof by the assign-

- ment or death of the other,

B441. Joinder of Defenses and Crom

' Demands Separstely Steted — Demurrer

‘forth by answer as many deferses and.
- counterclaims as he may have. They must -

;b:xpaﬂulyauwd.mdthenmﬂﬁe':
. fenses must refer to the causes of action
. which they are intended to answer, in a
" manner by which they may be intelligibly
- distinguished. The defendant may also an-

swes one or more of the several causes of

action stated in the complaint and demur
. to the residue.
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. B2, Cross-Complaint with Answer
. or by Permission—Service—Process for
! Mew Parties.—Whenever the defendint

_seeks affirmative refief against any {1] per
. mom, whether or not a to the originsl
“setion, relating to or depending upon the

trace, trangaction, matter, happening
cgr accident upon which the action i
"brought or affecting the property to which
‘the action relates, he may, in addition to
“his answer, fle at the same time, or by
permission of the court subsequently, 2
cross-complaint, The cross-complaint most
be served upon the parties affected there-
by, and such parties may deqar or answer
thereto, or Ale a notice of motion o strike
the whole or any part thereof, 2s to the
eriginal compizint. If any of the parties
affected by the crosscomplaint have not
appeared in action, a SUMMONS UPOT
“the crosscomplaint must be issved and
“served upon them in the same manner a3

.upon the commencement of an omginal
. arhon.

CHAPTER 5

DEMUEROBR TO ANSWER OR
UNTERCLAIM

. Thos to demur, §443.
Grounds, Bets

L]

§443. Time to Demur. - The plaintiff

"may within ten days after the eervice of
- the anawer demur thereto, or to one or

more of the several defenses or counter-
- claims set up therein.

£444. Grounds —The demurrer may be

taken upom one or more of the following

graunds:
1. That several causes of counterciaim

‘have been impropezly joined, or not sep-

wrately stated;
2, That the answer does not state facty
sufficient to constitote a defense or coun-

“terciaim;

[
3
{tj 3. That the answer is

"Hyncertain®, ss used herein, ind oy
b and uninteiligible; or

$7 4 That, where the answer m

. contrsct, it can not be sscertained
. amawer, whethezr or not the contract is
| written or oenl.

—6-

CHAPTER 6
VYERIFICATION OF PLEADINGS

PP

" Bigning—Verifying—Form of affduvit -~ Whe '
gning-—Verifying—! _ ‘

ay .
’ . Signing ~ Verifying — Form of
Aﬂ‘:ﬁ Slwg,mng [

vit—Who May Make.—Every plead- .
ing {=xcept in {17} justice courts when the
gkadmga are oral) [1] shall be subscribed

y the party or his attorney. When the ; .

state, [2] aay county thereof, [3] city, |
achool district, district, public egency, or .
public corporation, or any ofbcer 0? the
statz, or of any county thereof, (4] city, =
school district, district, public agency, or
public cotporation, in his official capac-
ity, i plaintiff, the answer {57 shall be
verifisd, unless an admission of the wnuth
of the complaint might subject the party
to 4 criminal prosecution, or, unless a
county thereof, [6] city, school disrict,
district, public agency, or ic corpo-
ration, or an officer of the state, or of any .
couixl:iw. [7] city, school district, nﬁuul;:t,k
public agency, or public corporation, in
official afapadty, 18 defendant. Bxcept in
[18] justice courts, when the complaint -
is verified, the answer [8] shall be verified. .
Inﬂ!caasofav:dﬁaumofaﬁdinn :
state

the afidavit of the party [9]

that the same s true of ‘his own knowl

edge, except an to the matters which are
therein stated on his information or belief,
and as to those macters that he believes
it o be true; and where a ing i
verified, it {!0} shafl be by the affidavit
of 2 party, unless the partiea are absent -
from the county where the attorney has
hir office, or from some cause unable to
verify it, or the facts are within the knowl-
edge of his attorney or other person veri-
fring the wime. When the pleading is
verified by the attorney, or any other per- -
ton escept one of the parties, he [11]

‘ghall zer forth in the affidavit the reasons
_why it is not made by one of the parties.

When i corporation is a party, the ver-
ification may be made by any officer
thereof., When che state, {127 any county
therecf, [13] city, school district, dis-
trict, public agency, or public corporation, :
or any officer of the state, or of any county
thcreof.uglé} city, acwhcdimict, dis- .
trict, public sgency, or i mpﬂlm
in his official capacity is plaintiff, the com-
phint need not be verified; and if the
state, {157 any county thereof, [16] «ity,




f sr:hool district, district, public agency, or

public corporution, cr an officer of such

etate, county, {17} city, school district,

district, lic mgency, or public corpora.

‘ tion, in his official capacity is defendant,

§453, Soiking Sham, Ierelevant and -
Redundant.—5ham and irrelevant anwwers,
and drrelevant and redundant mstter ine
serted in a pleading, may be stricken out, :

t upon such terms as the court may, in i

" its or his anewer need not be verified. * discretion, impose.

N

N

When the verification is made by the
attorney for the reason that the parties
are absent from the county where he has
his office, or from some other cause sre un-
able to verify it, or when the vetification

" is made on behalf of u corporation or pub.

lic agency by any officer thereof, such s
torney’s or officer’s ofhdavit shali state

that he has read the pleading and that he'

is informed and believes the matters there-
in to be true and on thet ground afleges
that the n]::um atnn:i therein .pw
provided that in such cases the ing
shall not atherwise be considered as an
affidavit or declaration establishing the
faces therein ulieged.

A peesent ven'!gring # pleesting need nnot

. swear to the truth or his belief in the truth
. of the matiers stated therein bot may, in-

mspert the truth or his belief in the

. stesd, 7
: truth of such.matters “under penalty of
. perjury.” '

CHAPTER 7
GENEBRAL RULES OF PLEADING

Mmmn—-ﬁuhumh!m $452.
Seriking shan, irrelevant snd codupdene, £453,

lni-: oo scount-—Copy on aoto—Verioation.

ing, for the purpose of determinipy its ef-
fect, its

allegations must be lherally con

- strued, with a view to substantial justice .
" betereen the parties.

§43a, Teerss of Account—Copy on No-

| tice--Verifioation.—1It ia not necesscy for
© @ party to set forth in a pleading the itemnas
i of an accoumt therein alleged, but he most
© deliver to the adwerse party, within {17 ten

days after 3 demand thereof in writing, a
copy of the accouat, or be precluded from
giving evidence thereof. The court or judge
thereef may order a further account when

' the affidavit of the sgent or sttorasy.

_§435. Description of Land.—In an se-
tion for the recovery of real property, it

- must be described in the complaint with
. such certainty a5 to enable an officer, upon
execution, to identify it. o

§456. Judgment oe Jodical Acton.—
In pleading & judgment or other determina
‘tion of & court, oficer, or bourd, it is aot
- Recessary. to state the facts conferring jurs
“isdiction, but such judgment or determina-
-tion cazy be stated to have been duly given.

§437. Pecformance of Conditions. — In
pleading the performance of conditions
prcced:ntmacmmct,i:ilmtmmry
to state the facts showing such perform-
ance, but it may be stated generally that
the party duly performed all the conditions
30 his ;Bart,ﬂlaad if &ncii allegation be con-
froverted, the party pleading must estabe
m.mthctrial,th:facﬁnfhowﬁ:gaﬁch
performance. _

- -
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" tablish, on the tria

- §;!ﬁl‘ Truth or Miii

§458. Bar of Statute of Mm
In pleading the statute of limizations it &

not necessary to state the facts showing the

- defense, but it may be stated generally that
‘the cause of action i3 harred by the provi-
sions of section ——-- {giving the cumber

of the section and subdivision thereof, if it

18 #0 divided, relied upon} of the Code of
'Civil Procedure; and if such allegation be

controverted, the Earty Pleading must e
the facta thowing that
the cause of action is ac barred.

§439. Stavute or Ovdinance— Perform.
stice of Conditions.—Ia pleading 2 privare
satute, or an ordinznce of 2 county or mu-

‘micipal corporation, or a right denived

therefrom, it is sufficient to refer to such
statute or ordinance by its title and the day

.of . i .
fmmomﬁic' In pleading the perform

tions precedent under 4 stat

‘ute or an ordinance of 4 county or munid-
‘pal corporation, or of a right derived
therefrom, it is not necessary to state the

facts showing such

perfosroance, bat it

' may be stated generally that the perty duly
.pecformed ail the conditions on his part
‘required thereby; if such allegations” be

‘controverted the party pizading must ex
‘eablish on the trial the facts sghowing such
performance.

§460, Libel and Slander — Extrinsic

~ Pacts.—In an action for libel or slander it
| iz not necessary to state in the complaint
" any extrinsic facts for the purpose of show-
~ ing the application to the plaintiff of the

defamatory matter cut of which the cauae

 of action arose; but it i suficient to statz,
. generally, that the eame was ﬂpublishe:d or

ken coaceming the plaintift; and if such
gation be controverted, the plaingff

| muse establish on the erial that it was so

published or spoken.

—In 3& ;
ticns mentioned in the iast section tac de
fendant may, in his answer, allege both the
truth of the matter charged aa defamatory,
and any mitigttinf sircustancss, o 1
duce the amount of damages; and whether
he prove the justification or f}o’ﬂ.‘}!_.:ﬂ may
give in evidence the mitigating” clrcu:
stances.

:iﬁnigr;mbh clerk judge, and copies
led with the clerk or [1] ies
" thereof served upon the advesse party or

_ m_hdmitﬁmﬁy!"ﬂmml)mr—

Defenses Deemed Denied~— -

" Buery material allegation of the complaint,
* not controverted by the answer, must, for

the purpose of the action, be taken as true;
the statement of any new matter in the ans
rwer, in avoidance or constituting a de

- fense ar counterclaim, must, on the trial,

be deemed controverted by the opposite

8462, “Matarial Allegation” Defined.—
A material allegation in a pleading is one
essential to the claim or defense, and which
eould rot be stricken from the pleading
without leaving it insufbcient.

for Lewve.— The plamtiff and defeadant,

reapectively, may be allowed, on motion,
to make a suppiemental complaint or an-
ywer, alleging facis matenal to the case oc-

:curring after the former complaint or an-

oer.

§463. Filing snd Service. — All plead-
gtmth: complaint, muet be

bas atcorney, provided that in acticas in
{2] pastice courts, when the pleadings are

‘oral, an entry of their subsance in the
‘docket is sufficient,

~ - - 8
VARIANCH — MISTAKES N PLEADINGS
AND AMENDMENTS

Material varisnoe— mesting. §445,

Inenatecial vaviencs §470,

?'F;il:u of proof disi froe verlance.

a7t :

Amendment of plasdings, §472.

Dmuwnunird——w-m,ﬂh

Time to anawar aftsr desurrse—Notics of dad- -
o, H472h.

Ovder susteininy demurcer opas oo sppesh—Not
rotrosctive. §473c

Gmn“?g:m suwaining denvireer shown in order. -
Amending pleadinge—Lontinusnce~—Felief from
mistake, inadvertence, surprise or sxcussble
oeglect—Tims Sxiv——Coerecting  cdetical o
sors. §473. . .
New ta!i;f asi? (Rgpu'!l;?' l lo!;ér'ﬂ)
2 relief. §473a, 1, 1570,
St:_:fu of nromons too late o defend the ac.
tion—-Time limdt on secking relief of defandt
or defsuls judgment. §473.5,
Unkaswn delenclant-—Adding troe nemd. 474,
Dimegard of nonprajadicial srror
agwinst prejudios. §473, :
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. §469.  Marerizl  Varlance -— Amend-

© | ments Meeting.—No variance between the

i allegation in a pleading and the proof fa 1o

i be material, unless it has actually

_: misled the adverse parey to his prejudics in

- maintaining hiy action or d:fs:::;f'upon the

| mernts. never it appears that 2 panty

- has been 10 misled, the court may ocder the

ipleading to be amended, upon such teras
‘an may be just.

. §470. Tometerial Variance~ Where

 the variznce is not material, ss provided fn

‘the last section, the couwrt may direct the
" fact to be found sccording to the evidence,
. or may order an immediatz amendment,
: without costs.

1§47, “Failure of Procf” Distinguisised
" from Variance,~—'Where, however, the 3l-
 jegation of the claim or defense to which
© the proof is directed, is unproved, not in
: some particular or particulars only, but in

- "¢ ity general scope and meaning, it is not to

" be deemed a cuse of variance, within the

o : last two sections, but & failure of proof.

. 8472, - Amendment of Plesdings.—Any

pleading may be amended once by the party

. of course, and without costs, at any time ber

: fore the answer or demurrer is filed, or en-

_tered in the docket, or after demurrer and

hefore the trial of the isoue of law thercon,

by fiting the same a3 amended and perving

-a copy on the adverse party, who may have

10 days thereafter in which to answer of

demur to the amended pleading; prowded,

that in [1] justice courts when the plead-

ing i¢ oral, the amendment may be oral,

the substance thereof being entered in the

docket, and the adverse party shall bave’

110 days from actice of such amendment in
which o answer or demour thereto.

' 84728 Desvarrer Not Waived—Coust's
‘Discretion.—A demurrer iz not waived by
‘an answer filed (or entered in the [i}
 docket in the justice coust) ac the same
time. When the demurrer to a complaint,
or to a cross-<complaing, iy gverruled, and
there is no answer bled (or entexed), the
! coust may, upon such terms as may be juet,
‘alfow xn answer, 1f a demurrer tothe an-

< . gwer be overruled, the action muet proceed

a8 if no demurrer had been interposed, and

the facts alleged in the answer muet be
considered as denied 2o the extent men-
tioned in section 462 of this code.

-9-

. murrer in any action or
- tained, the court ahal include in its dea- -

When a demurrer is sustained, the court -

‘ ajr Agz;:jt}m leave to amend the piel:g

fix the time within which
amendment or amended pleading shall be

Ailed v entered in the docket.

£472b,—Time to Answer After Demur-

_rér—-Motice of Decision.—When a demur-

1er to any pleading is sustained or over-
ried, and time to amend or answer is
given, the time so given runs from the
service of notice of the decision or order,

unless such notice is waived i open court,

Eaﬂd. the waiver entered in the minutes or
‘docket.

§472¢, —~ Order Sustaining Demurrer

; Open on Appesl — Not Retrouctive.—
- $yhen any court makee an order sustain-

ing a demurrer without leave to amend the

. question as to whether or not such court
© abused its discretion in making such an or

der is open on appeal even though no re
quest to amend such pieading was made;
provided, however, that this sectioni shall

" not apply to any pending action or pro-
i conding. : o

84724, Ground for Sustaining Demuor.
rer Shown in Order.—Whenever a de-
ing is sus-

sion or order a statement of the specific’

grownd or grousds upon which the deci-

sion or ocder is based which may be by
reference 1o appropriate pages and para-

© graphs of the demusrer, .

The patty against whom 2 demurrer

‘ beea sustzined may waive these require
© ments

8473, Amending Pleadings—Continu-
ance—Rellef from Mistake, Inadvertence,
Surprise or Exarsable Neglect--Time Lien-

- it—Correcting Clericat Brroes—The court

mav, in furtherance of justice, and on such

- terms 33 may be proper, allow a party to

amend any pleading or proceeding by add-
ing or seriking out the name of any party,

- or by correcting a mistake in the name of 2

party, or a mistake in any other respect;
and may, upon like terms, enlarge the time

" for answer or demurrer. The court may

Hkewise, in its discretion, after notice
the adverse party, allow, upon such terms
as msy be just, an amendment to any
plesding or proceeding in sther particulars;
and may upon hke terms ailow an angwer
t?adbemdeaftutheﬁmelimitzdbythis
eode.




.,
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¢ When it 2ppears to the satisfaction of

the court that such amendment renders it

! necessary, the court may postpone the trial,

* and may, when such postponement will by

the amendment be rendered necessary, re-

. Quire, as a condition to the amendment,

‘the payment to the adverse party of such
“costs as may be just.

The court may, vpon such terms as may

be just, relieve a party or his legal repre-

sentative from a judgment, order, or other

proceeding taken against him through his
‘mistake, inadvertence, surprise or xcus-
able neglect. Application for such relief
‘mnust be accompanied by a copy of the an-
‘swer ot ather pleading proposed to be filed
‘therein, otherwise the application shall not

be granted, and must be made within a rea-
‘sonable tme, in no case exceeding six
months, after such iudgment, order or pro-
ceeding was taken: provided, however,
that, in the case of e judgment, order or
~other proceeding determining the cwner
ship or right to possession or real oc per.
“sonal property, without extending such six

‘manths E.vulod, when # notice in writing is
m y served within the State of (gﬁ-

both upon the panty agsinst whom
‘the judgment, order or other proceedin
hag Leen taken, and upon his attorney o
-record, if any, notjfying said party and his
attorney of record, if any, that said ocder,
judgment oc other proceeding was taken
aguinst him snd that any rights said party
~has to apply for relief under the provisions
of Section 473 of the Code of Civil Pro-
cedure shall expire 90 days after service
of said notice, then sich application must
be made within 90 days afrer service of
such notice upon the defalting party or
‘his attorney of record, if sny, whichever
. service shall be lster.

The court may, upon motien of the in-
jured party, or ita own motion, correct
clerical mistakes in its judgment or crders
as entered, s as to conform to the judg

. ment or order directed, and mav, on mo-
* tion of either party afier notice to the other
s:ftty, set aside any void fudgment or oz

8473.5. Service of Summons Too Late

to Defend the Action — Time Linut on
' Seeking Relief of Default or Default Judg-
ment—{a) When service of fa' summons
has not resulted in actual antice to a party
in time to defend the action and a default
‘or defandt judgment has been entered
cagaingt him in such action, he may serve
i and file 2 notice of motioe to sct aside such
"defanlt or default judement and for leave

=10~

“to defend the action, Such notice of motion
-shall be served and filed within 4 rezaongble
‘time, but in no event exceeding the earlier
‘of: (1) two years after entry of a default.
judgmient against him; or (i) 180 days af-
‘ter-eervice on him of a written notice that
such default or default judgment has been
-entered, :

(b} A notice of motion to set aside a de-
faule or default judgment and for leave to

defend the action shall designate aa the

time for making the motion a date not less
than 10 nor more than 20 days after filing
of such notice, and it shall be accompanied
by an affidavit showing under oath that
such party's lack of actual notice in time to
defend the action was not caused by his
avoidance of service or inexcusable neglect,

-The party shall serve and file with such

noticg A copy of the answer, motion, or

‘other pleading propnsed to be filed in the
‘action,

{c} Upon a finding by the court that the -

‘mation was made within the period permit-
-ted by subdivision (a) and that his lack of
‘actual notice in time to defend the action

was not cavsed by his avoidance of service
ar inexcusable neglect, it may set aside the

‘defanlt or default judgment on such terma

28 may he just and allow such party to de-
fend the action, o

B4, Unbknown Defendants—Addin
True Name.—When the plaintif s r'ennl'
rant of the name of 2 defendant. he must **
state that fact in the compluint, or the afff.
davit if the action is commenced by affids.
vit, atd such defendant may be designated
n any pleading ar proceeding by any
mame, and when bis tme name is discov-
ered, the pleading or procesding must be
amended accordingly: provided, that oo
defrnlt or defauis judgment shall be enter-
ced againat a defendant so designuted, un.:
less it appears that the copy of the sum.
‘mons or other process, or, if there be nG.
summons or process, the copy of the first
pleading or notice served upon such de.
fendant bore on the face thereof a notice
stating in substance: “To the persan served:.
You are hereby served in the within action
{or proceedings) as (or on behalf ofy the
person sued ander the Bctitious name of
(dosigneting ir).” The cerficate or aff
davit of service must state the fictitious
name under which such defendant was

‘served snd the fact chat potice of Mdentity

was givea by endorsement upon the docy-
ment served aa required by this section.
The foregaing requitements for entry ‘of
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a default or defauls judgmeny shail he ap-
plicable only as 1o fctitions names devig-
nated pursuant to this section and not in

‘the event the plaintff has susd the defend-

ant by an erronects neme and shali not
be applicable 1o entry of & default or de-

“fault udgment based upon secvice, in the

manner otherwise provided by law, of en
‘wnended Fludirsg. process ot natice desig-
nating defendant by his true nne. _

8475, Disregard of Nomprejudicist Br-
ror — Presumption Agsinst Prequdice.—
The court must, in every stage of an acrion,
dieregard any error, improper ruling, in-
struction, or defect, in cthe pleadings or

proceedings which, in the opinion o anid
.court, does not affect the substantial righw
.of the parties. No jodgment, decision, or
‘decree shall be reversed or afiected by rea-
‘son of any errer, ruling, ingtroction, or de-
‘fect, unless it shall appear from the record

that such ervor, ruling, instruction, or de-
fect was prejudicial, and also that by rza-

son of such error, ruling, instruction, or

defect, the said party complaining or ap-
pealing sustained and suffered substantial
dnjury, and that 2 different result would
‘have been probeble € auch ervor, ruling,
instruction, or defect had not ooeurred or
existed,  There shall be no presumprion
that errar 18 prejudicaal, or that inpury was
dong f error s shown,
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IETTER OF TRANSMITTAL

The California law Revision Commission was authorized by Resolution Chapter
224 of the Statutes of 1969 to study two related topics: (1) "Whether the law
relating to counterclaims and cross-complaints should be revised,” and {2)
“yhether the law relating to joinder of causes of action should be revised."

The Commission has prepared one tentative recommendation covering both of
these topics and related matters. The tentative recommendation and a background
study ere being distributed to interested persons and organizations for review
and comment. The study wes prepered by Professor Jack Friedenthal of the Stanford
Iav School. Only the tentative recommendation (as distinguished from the research
study) expresses the views of the Commission. However, the Commission has drawn
heavily on the background. study in prepering this recommendation.

The Commission plans to submit a recommendatlon on these topics to the 1971
session of the Legislature. The Commission solicits commente on the tentative
recommendation from interested persons and organizations., Persons commenting
on the tentative recommendation should note that the Commission has ‘teen author-
1zed to study only the two toplcs listed above and related matters; the Coommission
has not been authorized to study and make recommendations concerning other aspects
of pleading and practice.

Please send your comments on the tentative recommendation to the Commission
not later than September 15, 1970. This deadline is necessary if the Commispsion
is to have an opportunity to consider your corments and make any needed revisions

before the recommendation is sent to the printer.
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RECOMMENDATION OF THE 1AW HREVISION COMMIGSION
INTRODUCTION

Although several areas of California civil procedure have been reviewed

and modernized in recent years,l there has been relatively little change in the

california code pleading system since its adoption in 1851.2 Wwhile study re-

veals that a comprehensive review of the statutes relating to pleading is

needed, the Commission has been authorized initially to deal with only two

aspects that are in need of immediate reform: {1} counterclaims and cross-

compleints and (2) joinder of causes of action.3 This recommendation deals

comprehensively with these two matters and the inextricably related matter of

Joinder of parties.

2.

3.

For example, completely new provisions relating to depositions and discovery,
based largely on the Federal Rules of Civil Procedure, were enacted in 1957.
Cal. Stats. 1957, Ch. 1904, § 3, p. 3322. See Code Civ. Proc. §§ 2016-2036.
Rules governing pretrial procedures were first promulgated by the Judiclal
Council in 1957; major changes were adopted in 1963; and significant amend-
ments were made in 1967. See Cal. Rules of Ct., Rules 206-218. Upon recom-
mendation of the Law Revision Commission, the Evidence Code was gnacted in
1965. Cal. Stats. 1965, Ch. 299. The provisions relating to appeals in civil
actions were reorganized and streamlined in 1968. (Cal. Stats. 1968, ch.
L2, adding Title 13 { commencing with Section 901) to Part 2 of the Code of
Civil Procedure. A modern statute on Jurisdiction and service of process
was emacted in 1969. Cal. Stats. 1969, Ch. 1610, adding Title 5 (commencing
with Section 410.10) to Part 2 of the Code of Civil Procedure.

The code pleading system was introduced In California by the Practice 4ct of
1851. Cal. Comp. laws, Ch. 123, §§ 36-T1. The Practice Act of 1851, which
was based on the incomplete Field Code of Civil Procedure enacted in New
York in 1848, was carried over into the 1872 California Code of Civil Pro-
cedure as Title 6 {commencing with Section 420) of Part 2.

The Commission may study only those toples that the legislature, by concur-
rent resolution, has approved for study. Govt. Code § 10335. The Commis-
sion has not requested thét it be granted authority to make an overall
study of pleading because it has other major projects underway that must
be given priority.



JOINDER QOF CAUSES OF ACTICH
Background
N
Section 427 of the Code of Civil Procedure, which states the rules govern~

ing permissive joinder of causes of action, 1s a conglomerate of common law and

4. Section k27 provides:

427. The plaintiff may unite several causes of action in the same
complaint, where they all arise out of:

1. Contracts, express or implied. An action brought pursuant to
Section 1692 of the Civil Code shall be deemed to be an action upon an
implied contract within the meaning of that term as used in this section.

2. (laims to recover specific real property, with or without
damages for the withholding thereof, or for waste committed thereon, and
the rents and profits of the same.

3, Claims to recover specific personal property, with or without
damages for the withholding thereoti .

4. Claims against a trustee by virtue of a contract or by operation
of law.

5. Injuries to character.
6. Injuries to person.
7. Injuries to property.

8. (laims arising out of the same transaction, or transactions
connected with the same subject of action, and not included within one
of the foregoing subdivisions of this section.

9. Any and all claims for injuries arising out of a conspiracy,
whether of the same or of different character, or done at the same or
different times.

The causes of action so united must all belong to one only of these
classes except as provided in cases of conspiracy, and mst affect all
the parties to the action, and not require different places of trial, and
must be separately stated; but an actlon for malicious arrest and prose-
cution, or either of them, may be united with an action for either an
injury to character or to the person; provided, however, that in any
action brought by the husband and wife, to recover damages caused by any
injury to the wife, all consequential damages suffered or sustained by

.-



equity rules,5 ecomplicated by piecemeal attempts at improvement. In general,
the section permits a plaintiff to join several causes of action in one com-
plaint if: (1) all causes belong to one and only one of the categories set
forth in subdivisions 1 through 9 of the section; (2) all causes affect all
parties to the action; (3) no cause requires a 4ifferent place of trial; and
(4) each cause is separately stated.

The Designated Categories Approach

The joinder categories created by Section 427 are, for the most part,
arbitrary, are not based on reasons of practical convenience, and operate to

defeat the purpose of permitting joinder of causes 1n order to settle all

the husband alone, including loss of the services of his said wife,
moneys expended and indebtedness incurred by reason of such injury
to his said wife, may be alleged and recovered without separately
stating such cause of action arising out of such consequential
damages suffered or sustained by the husband; provided, further,
that causes of action for injuries to person and injuries to prop-
erty, growing out of the same tort, may be joined in the same com-
plaint, and it is not required that they be stated separately.

5. ILouisell & Hazard, Pleading and Procedure 636-639 (24 ed. 1968).
6. The origin and history of the section 1s traced in Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,
and Cross-Complaints 5-23 (mimeographed draft 1970).
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conflicting claims between the parties in a single action. Elimination of

the joinder categories and adoption of an unlimited joinder rule would yield
substantial benefits. As Professor Friedenthal, the Commission's research con-
sultant, points out:8

As a practical matter there will only be a small number of situations in
vwhich a plaintiff will have several causes of action against a defendant
which do not arise from one set of transactions or occurrences so &s to
permit joinder under section 427. Even then such unrelated causes may be
joined if they all fall within some other category of the statute. Thus
the adoption of an unlimited joinder rule wi.l not have much impact on
the number of causes that can in fact be joined. Nevertheless, a number
of benefits will accrue from such revision. Under the current provision
defendants are encouraged, whenever tactically sound, to challenge the
Joinder of causes by arguing that no category applies. Even when un-
successful, argument on such an issue is costly and time consuming. In
those few cases where the challenge is successful, the plaintiff nust
file an amended complaint eliminating one or more of his original causes.

7. Virtuslly every vwriter on the subject has expressed this view. BSee
Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints € n.13 (mimeographed draft
1G70). Practicing lawyers appear to be of the same view. The San Francisco
Rar Associstion has proposed a resolution to the 1970 Conference of State
Bar Delegates which would substitute for Section 427 an unlimited joinder
provision based on the Federal Rules of Civil Procedure. In support of its
resolution, the Asscciation states:

The present statutory rules are unnecessarily difficult for the
practicing attorney to follow without guesswork and extensive legal
research. The Code of Civil Procedure should be a clear and concise
guide for the attorney drafting pleadings and planning litigation.
The present statutes relating to joinder are highly unpredictable in
their effect--an intolerable situation.

8. Friedenthal, The Weed to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 13-14 (mimeographed drafi 1970).




If the original complaint was filed shortly before the statute of limita-
tions ran on the varlous causes, plaintiff may even be forced to a final
election as to which of the causes to pursue since a new independent
action on any cause dropped from the case will be barred.

There are a pumber of gsubstantial practical reasons why failure to
permit joinder of even totally unrelated claims is unsound. BSeparate
cases require duplication of filing fees and of the costs of service of
process, not to mention the costs of the unnecessary duplication of
discovery proceedings and two trials instead of one. Furthermore, even
unrelated claims may involve certain common issues and may require the
presence of the same witnesses.

Other Limitations gn Joinder of Causes

The other limitations that Section Y27 imposes on joinder of causes also
should be eliminated. The requirement that all causes of action joined "must
affect all the parties to the action" is inconsistent with and superseded
by subsequently enacted Section 379b of the Code of Civil Procedure.9 The
provision that causes of action cannot be joined if they "require different

places of trial" serves no useful purpese and has rarely been relied upo‘n.:LO

Recommendations

Permissive joinder of causes. The limitations Section 427 of the Code of

ivil Procedure imposes on joinder of causes of actlion are undesirable. Sec-

tion 427 should be replaced by a provision allowing unlimited joinder of causes

9. BSection 379b specifically provides that "it shall not be necessary that
each defendant shall be interested as . . . to every cause of action
included in any proceeding against him . . . ." (Emphasis added.) This
inconsistency had been judicially resclved by permitting Section 3790 to
prevail. Kraft v. Smith, 24 Cal.2d 12k, 148 P.2a 23 (1944}, See also
Peters v. Bigelow, 137 Cal. App. 135, 30 P.2d 450 (1934). Nevertheless,
the respective sections remain in apparent confliet.

10. TFriedenthal, The Need to Revise Celifornia Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1G70).
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’
of action against those persons who have properly been made parties to the

action. The experience under Rule 18(a) of the Federal Rules of Civil Pro-

11
cedure, providing for unlimited joinder of causes of action, has been en-

tirely satisfactory.12 This rule has been a model for reform in a steadily
expanding number of states. The California experience with the broad joinder
of causes in counterclaims and cross-complaints has been equally as good.l3
By way of contrast, the general California provision on joinder of causes--
Section 427--is modeled on the joinder provision of the Field Code, a pro-
vision that has been criticized as "one of the least satisfactory provisions
of the Field Code.lh Accordingly, adoption of an unlimited joinder of causes
provision would be a significant improvement in California law. Any undesir-
able effects that might result from unlimited joinder of causes can easily

>

be avoided by a severance of the causes for trial.l

11. Rule 18(a) reads as follows:

{a) A party asserting a claim to relief as an original claim,
counterclaim, cross-claim, or third-party claim, may join . . . as
many clalms, legal, equitable, or maritime, as he has against an
opposing party.

12. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Mimm.
L. Rev. 580, 5a6 (1952).

13. Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 10-11 (mimeographed draft 1970).

14. 2 Barron & Holtzoff, Federal Practice and Procedure 66 n.0.1 {(1961).
15. As Professcor Friedenthal points out:

Joinder of causes, in and of itself, is never harmful. Only a joint
trial of causes may be unjustified, either because the trial may be-
come too complex for rational decision, or because evidence introduced
on one cause will so tend to prejudice the trier of fact that it will
be unlikely to render 2 fair decision on any other cause. These
latter problems which are certainly not obviated by the current arbi-
trary categories can be avoided by resort to Code of Civil Procedure
section 1048 which permits the court, in its discretion, to sever any
action. [Friedenthal, The Need to Revise (alifornia Provisions Regard-
ing Joinder of (laims, Counterclaims, and Cross-Complaints 12 (mimeo-
graphed draft 1970).]
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Separate statement of causes. The requirement of Section 427 that each

cause of action be separately stated should not be continued as to causes that
arise out of the same transaction or occurrence. As to these causes, the
requirement tends to "encourage prolixity and uncertainty in the statement of the
facts constituting the cause or causes of action."l6 Where the complaint is
confusing because the causes of action are not separately stated, the defect

can be reached by a motion to make more certain or by demurrer for uncertainty.l7
The separate statement requirement does nake for clarity where the cause joined .
arises out of a different transaction or occurrence, and as to those causes the

requirement should be retained.

16. 2 Witkin, California Procedure Pleading § 497 (1954). Witkin elaborates:

No doubt it is desirable to require the plaintiff to state his causes
of action separately and not in a confusing hodgepodge, but the dis-
tinct ground of uncertainty (infra, § 458) should be sufficient to
take care of that defect. The demurrer for lack of separate state-
ment goes much further and would condemn a pleading which is a model
of organization, brevity and clarity, and which sets forth all the
essential facts without repetition or needless admixture of legal
theory. Under the primary right test of the cause of action the

same acts or events may invade several rights and give rise to
several causes of action. To withstand demurrer the complaint mst
either repeat or incorporate by reference the same fackts in separate-
1y stated counts, so that each count will be complete in itself. (See
supra, §§ 149, 204.) The difficulty of distinguishing between truly
separate causes of action and the same cause pleaded in accordance
with different legal theories (see supra, § 181) leads the pleader

to err on the safe side and set forth as many “causes of action" as
he can think of. In order to make the separate causes appear
distinet, legalistic terminology appropriate to the different
theories is employed in drafting the counts, with the result that
many of the same facts are confusingly restated in different language.
In brief, the requirement of separate statement, and its correspond-
ing ground of demurrer, encourdge prolixity and uncertainty in the
statement of the facts constituting the cause or causes of action.

17. 2 Witkin, California Procedure Pleading § 497 (1954}).
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Mapdatory joinder of causes. Where one person files an action against

another, and either of them has a cause of action against the other arising
from the same transaction or occurrence as the causeifiled, he should be re-
gquired to assert such cause in the action; otherwise it should be deemed

wailved and all rights therecn extinguished. California does not now have such a
statutory requirement applicable to plaintiffs.18 However, the trial of one
cause ordinarily will involve the same witnesses, if not the identical issﬁes,
as the trial of another cause arising out of the same transaction or occurrence.
As a practical matter, the plaintiff seldom fails to plead all causes arising
out of the same transaction or occurrence, both for the sake of convenience

and because he fears that the rules of res judicata or collateral estoppel

my operate to bar any causes he does not plead. The recommended rule is
consistent with Section 439 of the Code of 0ivil Procedure which makes com-
pulsory any counterclaim arising from the same transaction as that upon which
the plaintiff's claim is based. Adoption of the rule would clarify the law
avoiding the need to rely on the uncertain rules of res judicata and collateral
est0ppe119 to.determine whether a cause.is barred by failure to assert it.in a
prior action. More important, it would avoid the possibllity that the parties

to a lawsuit will fail to dispose of all claims arising out of the same trans-

action or occurrence in one action.

18. Tor a discussion of the existing Ccalifornia law, see Friedenthal, The Need
to Revise California Provisicns Regarding Joinder of Claims, Counter-
Claims, and Cross-Complaints 21-23 {mimeographed draft 1970}.

19. See Friedenthal, The Need to Revise California Provisions Regarding Joinder
of Claims, Counterclaims, and Cross-Complaints 2628 (mimeographed draft

157G ).




COUNTERCLAIMS AND CROSS-COMPLAINTS

Background

Under existing California law, a defendant may find that arbitrary limita-
tions preclude him from agserting in the same action a claim he has agalnst the
plaintiff. Even where he is permitted to assert his claim in the same actiom,
he must determine whether he should plead it as an affirmative defense, a
counterclaim, or a cross-complaint, and whether it is a compulsory counterclaim.

By & cross-complaint, under Code of Civil Procedure Section 442, a defendant
seeks affirmstive relief, against any perscm, on & claim arising out of the same
transaction or occurrence as the claim asserted against him. By & counterclaim,
under Code of Civil Procedure Section 438, the defendant asserts & claim which
"must tend to diminish or defeat the plaintiff’s recovery” and which "must
exist in favor of a defendant end against a plaintiff between whom & several
judgment might be had in the action.” Where his counterclaim "arlses from the
transaction set forth in the compleint,” and in no other case, his claim will
be deemed & compulsory counterclalm under Code of Civil Procedure Section 439,
and he will be barred from maintsining an independent action sgainst the
plaintiff on the claim.

Thus, the defendant's claim may qualify either as a counterclalm under

Section 438, & cross-complaint under Section W2, as neither, or as both.

20. Both the counterclaim and cross-complaint serve the same general purpose:

One of the objects of the reformed or code procedure is to sim-
plify the pleadings and conduct of actions, and to permit of the
settlement of all matters of comtroversy between the parties in
one action, so far as may be practicable. And to this end most
of the codes have provided that the defendant, in an action may,
by appropriate pleadings, set up varlous kinds of new matter, cor
eross-claims, which must otherwise have been tried in separate
actions. Generally spesking, in most of the states this new

-G



The technical distinctions ereated by the different provisions for counter-
claims and for cross-complaints create problems for both the defendant end
the plaintiff. The defendant must determine how he should plead his claim--
as an affirmetive defense, counterclaim, or cross-complaint--and also whether
his claim is & compulsory counterclaim. Without regerd to how the defendant
designates his pleading, the plaintiff must determine whether the defendant's
elsim is properly an affirmative defense or counterclaim (which need not be
answered) or a cross-complaint (which requires an answer). The defendant may
avoid worry, and perhaps time and effort, by simply pleading his claim as
both & cross-complaint and & countercleim. This throws the problem of distime-
tion upon plaintiff, or, if plaintiff chooses simply to asnswer without making
distinetions, upon the court.El On one hand, the present system invites
confusion, which mey Jeopardize valid claims; on the other, a multiplicity of

pleadings, which is unnecessary.

metter is broad encugh to embrace all controversies which upon
previous statutes might have been the subject of setoff, snd all
claims which under the adjudication of courts might have been Iinter-
posed. as defenses by way of recoupment, and secures to a defendant
all the relief which an action at law, cr a bill in equity, or a
cross-bill would bave secured on the same state of facts prior to
the adoption of the code. The object of these remedial statutes is
to enable, as far as possible, the settlement of cross-claims between
the same parties in the same acticn, so as to prevent a multiplieity
of actions. [Pacific Finance Corp. v. Superior Court, 219 Cal. 179,
182, 25 P.2d 983, (1933).]

51, The California courts have attempted to meet these problems by an extremely
liberal rule of construction. The court will sometimes disregard the
designation given the plesding by the defendant--and, if necessary, the
construction placed on the pleading by the plaintiff--and will lock to the
substance of the claim to decide what designation is proper for the plead-
ing under the facts. 2 Witkin, California Procedure Pleading § 570 at
1576 (195L4). As Witkin notes: "This may mean one of two things: If the
Ccross=-glaim comes under only a single classification, the court will
reciassify and treat it as what it should be. But if the claim comes
under more than one classification, the court will treat it as a counter-
claim or cross-complaint or affirmative defense to reach the most
desirabie result in the particular case.” Ibid. (emphasis in original).
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Recommendations

Bo useful purpcee is served by the present California system of separate,

~out Werlaﬁping, countarclaims and ceross-complaints. In coptrast to the

complex Californla scheme, in the grest wejJority of Jhwisdictlions any cross-

elaim is dealt with under s siugle sey of rules, Under tbe Federal Rules of

22

Civil Procedure™ and other modern provislons, any cause of action which one

22. E.g., Rule 13 of the Federsl Rules of Clvil Procedure, which provides:

{a) Compuisory Counterclaims. A pleading shall state as a
counterclaim any claim which at the time of serving the pleading
the pleader has against any opposing party, if it arises out of
the transaction or occurrence that is the subject matter of the
opposing party’s claim and does not require for its adjudication
the presence of third parties of whom the court cannot acquire
jurisdiction. But the pleader need not state the claim if (1)
at the time the action was commernced the clalm was the sub-
ject of another pending action, or (2} the opposing party brought
suit upon his claim by attechinent cr other process by which
the court did not acauire jurisdiciiz:- ¢~ =endor a personal judg-
ment on that ciaim, and the pleader is not slating any counter-
elaim under this Rule 13. :

{b) Permissive Counterclaims. A jplending may state as 8
counterclaim any clairo against an opposing party not arising
out of the transaction or ocrurrence ihet is the subject matter
ol the opposing party’s claim,

(c) Counterciaim Exceeding Opposing Chim. A counter-
claimn may or may not diminish or defeat the recovery sought
by the opposing perty. 1t may claim relief exceeding in amount
or different in kind from that sought in the pleading of the op-

. posing party. :

{d) Counterclaim Against the United States. These rules
shali not be construed to enlarge beyond the litnits now fixed by
law the right to assert counterclaims or to cialm credits against
the United States or an officer or agency thereof.

{e) Counterclaim Mataring or Acquired Afier Pleading. A

- claim which either matured or was acquired by the pleader after

serving his pleading may, with the permission of the court, be
Presented as a counterclaim by suppleriental pleading.

(1) Omitled Counterclaim. Whern & pleader fails to set up a
counterclaim through oversight, inadvertenice, or excusable neg-
lect, or when justice requires, he may by leave of court set up
the counterclaim by amendment.

.._l;....




party hes agelinst an cpposing party may te brought au a counterclaim, regard-
23 :

less of its neture,
California should sdopt & single form of pleading--to be called a cross-

cmlaintzi‘-mthat would be svailable ngeinat plaintiffs, codefendants, and

strangers, would embody tbe relief aow svailable by counterclaim and cross-

complaint, and would eliminate technical requirementa that serve no useful

purposs,

(g} Cross-Cluhp Agalost Co-Party. A plesding may state as
& cross-claim any claim by one party against a ce-party arising
out of the transaction or occurrence that is the subject matier
either of the original action or of a counterclaim therein or re-
lating to any property that is the subject matter of the original
action. Such cross-clabm may include a claim fhat the party
egainst whom it is asserted is or may be Yable to the cross-claim-
ant for all or part of a claim asserted in the actmn against the
cross-cialmant.

{h) Jdoinder of Additionul Partles. Persons other than those
made parties to the original action may be made parties to &
counterclaim or cross-claim in accordance with the provisions of
RBules 19 and 20,

{i} Separate Triale; Sepavasis Judgmenis. [ the court orders
separate trials as provided in Rule 42(h), judgment on a counter-
claim or cross-glaim may be rendered in accordance with the
terins of Rule 54({bl when the court bas jurisdiction so to do,
even if the claims of the opposing party have been dismissed or
otherwise disposed of,

23, Bee Friedenthal, The Need to Revige Califcz-nia Provisions Regardi
) Joinder of t‘:lains Countarciaims, and Crose-Camplaints 26 iﬁmphed
draft 1570), .

24. The term "cross-complaint” has been chosen to designate the single form
of pleading because the pleading is to be treated the same in substance
ag & complaint. The term implies no difference from the federal counter-
clain® under ¥ederal Rule 13{b). There is no requirement that the “cross-
complaint™ erise from the same transaction o occurrence.




The following rules should apply to the new cross-complaint:

(1) The counterclaim should be abolished; the defendant should be
vermitted to assert any claim he has againet the plaintiff in a cross-
complaint, regardless of its nature. This will permit the defendsnt to
assert causes in a cross-complaint which today meet neither the counterclaim
nor cross-complaeint requirements. But only a few claims--those which neither
arise from the same transaction or occurrence as the plaintiff's claim nor
meet the current counterclaim requirements25--will be affected. There is no
sound reason for exeluding these claims; they can cause no more confusion
that presently permitted counterclaims which are totally unrelated to the
plaintiff's cauge of action. Any undesirable effects that might result from
this slight expansion of the claims that the defendant may
essert against the plaintiff can easily be avoided by a severance of causes
for trial.

(2) A person asgainst whom a cross-complaint is filed should be required
to answer. The cross-complaint will replace the present counterclaim and
cross-complaint. Under existing law, an answer i1s required to a cross-
complaint {which asserts s cause of action arising out of the same transaction
as the plaintiff's cause), but none is required to a counterclaim (which may
assert & cause of action completely unrelated to the plaintiff's cause). An
answer to what now constitutes a counterclaim would be useful in notifying
the defendant and the court which of the defendant’s allegations will be
controverted and what affirmetive defenses the plaintiff will rely upon at

the trial of the defendant's claim.

25. The "diminish or defeat” and "several Judgment" requirements now
restrict the use of a counterclaim. See Friedenthal, The Need to
Revise California Provisicns Regarding Joinder of Claims, Counter-
claims, and Cross-Complaints 43-48, G0-B1 (mimeographed draft 1970).

-13-



{3) A party against whom a cross-complaint 1s filed should be permitted
to file a cross-complaint just as if the cross-complaint filed against him
had been a complaint and should alsc be subject to compulsory cross-complaint
rules. The existing law is unclear.26

(%) A person who files a cross-complaint should be permitted and reguired
to join any additional persons whom he would have been permitted or reguired to
Jjoin had his cause been asserted in an independent action.

(5) A person who files a cross-complaint should be subject to any provi-
sions relating to mandatory Joinder of causes of action.

{6) Whenever a party is sued on a cause of action arising out of the same
transaction or occurrence, or affecting the same property, as an unpleaded
cause vhich the party has against elther a noradverse party or a stranger to
the lawsuit, he should be permitted, along with his answer, to file a cross-

complaint setting forth his cause and bringing any such stranger into the law-

27
guit. This principle has been completely accepted in California.

26. (Compare Great Western Furniture Co. v. Porter Corp., 238 Cal. App.2d 502,
48 Cal. Rptr. 76 (1965)(countercleim stated to be proper), with Carey v.
Cusack, 245 Cal. App.2d 57, 5% Cal. Rptr. 24k (1966)(court Indicates
counterclaim not proper).

27. California courts have held that impleader claims meet the "transaction
and occurrence" test embodied in the cross-complaint provision. Frieden-
thal, The Need to Revise California Provisions Regarding Joinder of Claims,
Counterclaims, and Cross-Complaints 02-71 (mimeographed draft 1970). They
did so erroneocusly, however, misinterpreting wording which was not intended
to go so far and, hence, which did not provide any safeguard against
possible collusion that can occur in such a case. Id. at 65-66.
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{7) & statutory provision should be added to provide specifically that a
third party may claim that the person who seeks indemnity from him by a eross-
complaint is not liable on the underlying cause. This would provide -~ pro-
tection against collusion on the underlying cause similar to that provided by
Rule 1% of the Federal Rules of Civil Procedure.

(8) When a cause of action asserted in a eross-complaint brought solely
against a stranger to the action is severed, the court should have power to
transfer such cause to a more convenient forum for trial as an independent
action-28 Californie law does not permit part of a case, although severed from
the rest, to be transferred to a separate court. In the special case where the
suit is brought only against third persons, in ponimpleader situations, the
only justification for joinder is unity for trial. This purpose fails when
severance occurs and, if the cause is otherwise in an inconvenient forum, trans=-
fer should be allowed. Under current law, a stranger to an action may be
Joined therein on a cross-complaint even though he lives many miles away and
the cause against him, if brought independently, would have to be filed in a
county more convenient to him. If such a cause is gevered, it is only just

that the court, in its discretion, be allowed to transfer it.

28. For further discussion, see Friedenthal, The Need to Revise California
Provisions Regarding Joinder of Claims, Counterclaims, and Crose-
Complaints 67-68 (mimeographed draft 1970).
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JOINDER OF PARTIES

[A discussion of the exlsting law and recommended changes in the provisions
relating to joinder of parties--both permissive and compulsory--will be

Inserted here after the Commission has determined how it desires to handle

the joinder of parties problems. ]
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CONSISTENT PROCEDURAL TREATMENT COF ORIGINAL AND CROSS-CLAIMS

To eliminate the inconsistency, lack of coherence, and confusion of the
existing statutory provisions, the Commission recommends that a consistent
set of rules be adopted to apply to every situation where one person asserts
g cause of action against another, whether the cause is asserted in & com-
plaint or in the new, expanded cross-complaint. These rules should be based
on the basic principle that, where one person files a cause of action against
another, regardless of whether they were original parties to the action, the
person filing the cause and the person against whom it is asserted will be
treated in substance as plaintiff and defendant, respectively, with all the
obligations apd rights that they would have had had the cause been instituted
as an independent action.

Adoption of this basic principle would permit simplification of the
existing procedure for pleading causes and responding to pleadings requesting
affirmative relief and would eliminate most of the practical problems of
current California practice regarding joinder and counterclaims and cross-
complaints. Often it is fortuitous whether or not a person sues or 1ls sued
6n a counterclaim or cross-complaint rather than in an independent action.

Tt may simply involve a race to the courthouse. There is no sound reason to

treat partles to the new cross-complainit--which will replace the present dual
system of counterclaims and cross-complaints~-any differently than they would
have been treated in a separate sult.

The recommended basic principle has been followed in drafting the legis-
lation recommended by the Commission. The most significant effect is that the
provisions relating to pleadings requesting relief (complaints and the new
cross-complaint) have been consolidated and made uniform, and the provisions
relating to objections to complaints and to denials, and defenases have:

been made applicable to all pleadings requesting relief.
-17-



PROFOSED LEGISLATION

The Commissien's recommendaticons would be effectuated by the enactment

of the following measure:

An act to amend Section 1692 of the Civil Code, to amend Sections 117h, 117r,

389, 396, 435, 437c, 581, 626, 631.8, 666, B71.3, and 871.5 of, to add

Sections 422.10, 422,20, 422,30, 422,40, and 1048.5 to, to add Chapter 2

(cocnmencing with Section 425.10) and Chapter 3 (commencing with

Section 430.10) to Title 6 of Part 2 of, te add a new chapter

heading immedistely preceding Section 435 of, to add a new chapter

heeding immediately preceding Section 437c «f, and to repeal Sec-

tions 422, 430, 431, 431.5, 432, 433, 43k, 437, L37a, 437, 4374,

438, 439, bho, L41, Lh2, 462, and 463 of, to repeal Chapter 2

(commencing with Section 425) of Title 6 of Part 2 of, to repeal

the heading for Chapter 3 (commencing with Section 430) of Title

£ of Part 2 of, to repeal the heading for Chapter 4 (commencing

with Section 437) of Title 6 of Part 2 of, and to repeal Chapter

5 (commencing with Section Li3) of Title 6 of Part 2 of, the Code

of Civil Procedure, to amend Section 995 of the Govermment Code,

to amend Sections 3522 and 3810 of the Revenue and Taxation Code,

and to emend Sections 26304, 26305, 37161, 37162, and 51696 of the

Water Code, relating to civil actions and proceedings.

The people of the State of California de enact as follows:

e iy



Civil Code Section 1692 (Conforming Amendment)

Section 1. Section 1692 of the Civil Code is amended to read:

1692. When a contract has been rescinded in whole or in vart, any
party to the -contract may seek relief based upon such rescission by
(a) bringing an action to recover any money or thing owing to him by
any other party to the contract as a consequence of such rescission or
for any other relief to which he mey be entitled under the circumstances
or (b) asserting such rescission by way of defense s-eeurterelaim or
crosg-camplaint.

If in an action or proceeding a party seeks relief based upon
rescission and the court determines that the contract has not been
rescinded, the court may grant any party to the action any other relief
to which he may be entitled under the circumstences.

A claim for damages is not inconsistent with a claim for relief
based upon rescission. The aggrieved party shall be awarded complete
relief, including restitution of benefits, if any, conferred by him as
a result of the transaction and any consequential damages to which he is
entitled; but such relief shall not include duplicate or inconsistent
items of recovery.

If in an action or proceeding a party seeks relief based upon re-
scission, the court may require the party to whom such relief is granted
to make any compensation to the other which justice may require and may

otherwise in its judgment adjust the equities between the parties.

Comment, The amendment of Section 1692 merely deletes the reference to a
"counterclaim.” Counterclaims have been abolished; claims that formerly were
asserted as counterclaims are now asserted as cross-complaints, See Code of

Civil Procedure Section 428,80,
-2



Code of Civil Procedure Section 117h (Conforming Amendment )

Sec., 2. Bection 117h of the Code of Civil Procedure is amended to

read:

117h. No formal pleading, other than the said claim and notice, shall

be necessary and the hearing and disposition of all such actions shall be
informael, with the sole object of dispensing speedy justice between the
parties. The defendant in any such action may file a verified amever

cross-complaint stating any new matter which shall constitute a eeunser-

elaim cause of action against the plaintiff ; a copy of such arswer

cross-complaint shall be delivered to the plaintiff in person not later

than 48 hours prior to the hour set for the appearance of said defendant
in such action. The provisions of this code as to esuntereinims cross-
complaints are hereby made applicable to smell claims courts, so far as

included within their jurisdiction. Such armswer cross-camplaint shall be

made on a blank substantially in the following form:
In the Small Cleims Court of ...... , Coanty of ...... s State of
California.
tesess seeves, Plaintiff, }
vs.

veesse eseee., Defendant. )

Geunterelaim Cross-complaint of Defendant,

State of California, )
} ss.
)
County of ...... , )
Creenannea , being first duly sworn, deposes and says: That said
plaintiff is indebted to said defendant in the sum of ...... ($......)

for ......, which emount defendant prays mey be allowed as-a-eeursereiaim

to the defendant against the elaim-sf plaintiff herein.
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Code of Civil Procedure Section 11l7h

------- P R R I ]

Judge (Clerk or Notary Public.)

Comment, The amendment to Section 117h substitutes references to "cross-
complaint” for the former references to "counterclaim" and makes other con-
forming changes to reflect the fact that counterclaims have been abolished and
claims formerly asserted as countercleims are now to be asserted asg cross-

camplaints. See Code of Civil Procedure Section L28.80.
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Code of Civil Procedure Section 117r (Conforming Amendment)

8ec. 3. Section 117r of the Code of Civil Procedure is amended to
read:

117r. If a defendant in a small claims action shall have a claim
against the plaintiff in such action and such claim be for an amount
over the jurisdiction of the small claims court as set forth in Section
117, but of a nature which would be the subject se-ceuntereiaim-eox of a
cross-camplaint in such action under the rules of pleading and practice
governing the superior court, then defendant may commence an action against
said plaintiff in a court of competent jurisdiction and file with the
justice of said small claims court wherein said plaintiff has commenced
his action, at or before the time set for the trial of said small claims
action, an affidavit setting forth the facts of the camencement of such
action by such defendant. He shall attach to such affidavit a true copy
of the camplaint so filed by said defendant against plaintiff, and pay to
said justice the sum of one dollar ($l) for a transmittal fee, and shall
deliver to said plaintiff in person a copy of said affidavit and complaint
at or before the time above stated. Thereupon the justice of said small
claims court shall order that said small claims court action shall be
transferred to said court set forth in said affidavit, and he shall trans-
mit all files and papers in his court in such action to such other court,
and said actions shall then be tried together in such other court.

The plaintiff in the small claims mction shall not be required to
pay to the clerk of the court to which the action is s¢ transferred any
transmittal, appearance or filing fee in sald action, but shall be re-
quired to pay the filing and any other fee reguired of a defendant, if

he appears in the action filed against him.
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Code of Civi. Procedure Section 117r

Comment. The amendment of Section 117r deletes the reference to & "counter-
claim." Counterclaims have bsen abolished; claims that formerly were asserted
as counterclaims are now asserted as cross-complaints, See Code of Civil Pro-

cedure Section 428.80.



§ 389

Code of Civil Preccedure Section 389 (Amended)

Sec. 4. Section 389 of the Code of Civil Procedure is amended

to read:

Note: Section 389 is the general provision relating to necessary parties.
This section is the subject of Memorandum 70-66, but we anticipate that the

amendment to Section 389 will be incorporated into this bill.



Code of Civil Procedure Section 396 {Conforming Amendment)

Sec, 5. Section 396 of the Code of Civil Procedure is amended to
read: ‘

396. If an action or proceeding is commenced in a court which lacks
Jurisdiction of the subject matter thereof, as determined by the camplaint
or petititon, if there is a court of this State which has such juris-
diction, the action or proceeding shall not be dismissed {except as pro-

vided in Section 581b, and as provided in subdivision 1 of Section 581

of this code) but shall, on the application of either party, or on the

court's own motion, be transferred to & court having jurisdiction of the
subject matter which may be agreed upon by the parties, or, if they do
not agree, teo a court having such jurisdiction which iz designated by
law as a proper court for the trial or determination thereof, and it
shall thereupon be entered and prosecuted in the court to which it is
transferred as if it had been commenced therein, all prior proceedings
being saved. In any such case, if summons is served prior to the filing
of the action or proceeding in the court to which it is transferred, as
to any defendant, so served, who has not appeared in the action or pro-
ceeding, the time to answer or otherwise plead shall date from service
upon such defendant of written notice of the filing of such action or
proceeding in the court to which it is transferred.

If an action or proceeding is coammenced in or transferred to a court

which has jurisdiction of the subject matter thereof as determined by the

complaint or petition, and it thereafter appears from the verified pleadings,

or at the trial, or hearing, that the determination of the action or pro-

ceeding, or of a eeunierelsim;-er-ef-a cross-complaint, willl necessarily
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Code of Civil Procedure Section 396

involve the determination of questions not within the jurisdiction of the
court, in which the action or proceeding is pending, the court, whenever
such lack of jurisdiction appears, must suspend all further proceedings
therein and transfer the action or proceeding and certify the pleadings
(or if the pleadings be oral, a transcript of tke same), and all papers
end proceedings therein, to a court having jurisdiction thereof which may
be agreed upon by the parties, or, if they do not agree, to a court having
such jurisdiction which is designated by law as a proper court for the |
trial or determination thereof.

An action or proceeding which is transferred under the provisions of
this section shall be deemed to have been commenced at the time the com-
plaint or petition was filed in the court from which it was originally
transferred.

Nothing herein shall be construed to preclude or affect the right to
amend the pleadings as provided in this code.

Nothing herein shall be construed to require the superior court to
transfer any action or proceeding because the judgment to be rendered, as
determined at the trial or hearing, is one which might have been rendered
by a municipal or justice court in the same county or city and county.

In any case where the lack of jurisdiction is due solely to an excess
in the amount of the demand, the excess may be remitted and the action may
continue in the court where it is pending.

Upon the meking of an order for such transfer, proceedings shall be
had as provided in Section 399 of this code, the costs and fees thereof,

and of filing the case in the court to which transferred, to be paid by
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Code of Civil Procedure Section 396

the plaintiff unless the court ordering the transfer shall otherwise
direct, If the party obligated to pay such costs and fees shall fail to
do so within the time specifically provided, or, if none, then within
five (5) days after service of notice of the order for transfer or as
to costs and fees, then any party may pay such costs and fees and, if
other than a party originally obligated to do so, shall be entitled to
credit therefor or recovery thereof, in the same manner as is provided

in Section 399.

Comment. The amendment of Section 396 merely deletes the reference to a
"eounterclaim." Counterclaims have been abolished; claims that formerly were
asserted as counterclaims are now asserted as cross-complaints., B8See Code of

Civil Procedure Section 428.80.
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ccp § k22

Code of Civil Procedure Section 422 (Repealed)

S8ec., 6 . Section 422 of the Code of Civil Procedure is
repealed.

422 - --Fhe-only-pleadinga-alloved-on-the-pars-of-the-plaintiff
ares

}r-~Fhe-ecompiaints

Bs--Fhe-demprrer-te-the-snavers

Jo=-~The~domurrer-ip-the-eross-eampiainty

bz--The-apswer-te-+the-erose- complaints

And-on-the-pari-of-the-defendants

}r--Fhe-demrrer-to-the-compiaints

2v~~-FThe-pRavers

S+-~-Phe-eross-complaints

L+ --Fhe-demmrrer-to-the-anever-se-the-erocs-compiainty

{EﬁrSHsﬁiee-eeur%s;-the—pie&aings-are—net«requireé-te—be-ia
any-pariicaiar- forms -bui-mist-be-guek-as-46-cnable-a-persen-of
ecepmen-understanding-to-knew-vhad-is-intendeds-in- justice- courtsy
the-pleadings-mays-exeept-the- compiaint;-or- erose-compraint-be
oral-er-in-writings-need-net-be-verified;-unlese-ethervise-pre-
vided-in-this-titles-if-ip-wriiing;-mast-be-filed-with-the-Jjudges

if-oral;-ar-entry-of-their-substance-must-be-nade-in-the-deeket)

Coament. The portion of former Section 422 that enumerated the per-
missible pleadings is superseded by Section 422,10; the portion relating

to pleadings in justice courts is superseded by Section 422,20.
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§ 422.10. Permissible pleadings enumerated

Sec. 7 . Section 422.10 is added to the Code of Civil Procedure,
to read:

422,10, The pleadings allowed in civil actions are complaints,

i mmimaki s & e e e 5

demurrers, answers, and cross-complaints.

Comment. Section 1422.10 supersedes the first paragraph of former Code of
Civil Procedure Section 422, However, unlike Section 422 which specified the
' pleadings to which a demurrer or answer could be filed, Section 422,10 merely
lists the pleadings allowed; the circumstances where a particular pleading is
i required or permitted are specified in subsequent sections. See also Code of
Civil Procedure Section 411,10 ("A civil action is commenced by filing a com-
~ plaint with the court."). The only pleading that can request affirmative relief
16 & complaint or cross-complaint; a counterclaim in the answer is no longer

permitted. See Section %28.80.
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§ Lo2,20. Pleadings in justice courts

Sec. B8 . Section 422.20 is added to the Code of Civil Procedure,
to read:

bp2.20. {a} The rules stated in this section apply only to pleadings
in Justice courts.

{b) The pleadings are not required to be in any particular form but
must be such as to enable a person of common understanding to know what
is intended.

{c) The complaint or a cross-complaint shall be in writing. Other
pleadings may be oral or in writing. If the pleadings are in writing,
they shall be filed with the judge. If oral, an entry of their substance
shall be made in the docket.

(d) A copy of the account, note, bill, bond, or instrument upon which
the cause of action is based is a sufficient ccmplaint or cross-complaint.

(e} Except as otherwise provided in this title, the pleadings need

not be verified.

Comment. Subdivisions (a), (b), (c), and {e} of Section 422.20 continue
without substantive change the second paragraph of former Code of Civil Pro-
cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi-
sion 3 of former Code of Civil Procedure Section 426 except that subdivision
(d) applies to both complaints and cross-complaints while Section 26 by its

terms applied to "cemplaints.”
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§ 422.30. Ception for pleadings

Sec. 9 . Section 422.30 is added to the Code of Civil Procedure,
to read:

422,30, Every pleading shall contain a caption setting forth:

(a} The name of the court and county, and, in municipal and Jus-
tice courts, the name of the judiciel distriet, in which the action is
brought; end

{b) The title of the action.

Comment.. Section 422.30 retains the substance of the portion of subdivi-
sion 1 of former Section 426 which prescribed the caption to be used on a com-
plaint. However, unlike the provision of former Section 426, Section 422,30
applies to all pleadings rather than merely to the complaint. This extension

of the caption requirement is consistent with former practice. (2l. Rules of

Ct., Rules 201{c){Buperior Court), 501 (municipal court).
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§ 422.40. Names of parties in title of action

Sec. 10. Secticn 422.40 is added to the Code of Civil Procedure,
to read:

Lhoe b0, In the compleint, the title of the action shall include
the names of all the parties; but, except as otherwise provided by statute
or rule of the Judicial Council, in other pleadings it is sufficient to
state the name of the first party on each side with an appropriate indica-

tion of other parties.

Comment. Section 422.40 continues the requirement formerly found in sub-
division 1 of former Ssction 426 that the complaint include the names of the
parties and adds & new provision applying to other pleadings. The inclusion
of the phrase "et al." would be "an appropriate indication of other parties”
for the purposes of Section 422.40. Section 422.40 is based on the second

sentence of Rule 10{a) of the Federal Rules of Civil Procedure.
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§§ 425, U26, 426a, 426c, and 427 (Repealed)

Sec., 11 . Chapter 2 [commencing with Section 425) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Conment. Section 425 has been repesled as unnecessary because it dupli-
cates Code of Civil Procedure Section 411.10 (added by Cal. Stats. 1969, Ch.
1610). The remaining sections in Chapter 2 are superseded by the new provisions

of the Code of Civil Procedure indicated below:

Repsaled Provision New Provigion
Section 426
Subdivision 1L _ _ _ _ _ Section U22.30 {caption)
Section 422.40 (names of parties)
Subdivieion 2 _ _ _ _ _ Sectien 425,10
Subdivision 3 _ _ _ _ _ Section 422,20 (justice courts)
Saction 425.10 Edemand for relief)
Section 423,30 {infringement of rights in
production)
Section 426a _ Section 429,20
Section 426e _ _ _ _ _ _ _ _ Section 429.10
Section W27 _ _ _ _ _ _ _ _ Section 425.20 (separate statement of causes
of action)

Section 427.10 {joinder of causes)

Note: The repealed sections in Chapter 2 read as follows:

425. Complaint, first pleading. The first pleading on the part
of the plaintiff is the complaint.

L426. The complaint must contain:

1. The title of the action, the name of the court and county, and,
in municipal and justice courts, the name of the judicial distriet, in
which the action is brought; the names of the parties to the action;



2. A statement of the facts constituting the causz of action, in
ordinary and concise language;

3. A demand of the relief which the plaintiff claims. If the re-
covery of money or damages be dsmanded, the amount thereof must be stated;
provided, that in justice courts, a copy of the account, note, bill, bond,
or instrument upon which the action is based is a sufficilent complaint.

If the demand be for relief on account of the alleged infringement of the
plaintiff's rights in and to a literary, artistic or intellectual produc-
tion, there must be attached to the complaint a copy of the production as
to which the infringement is claimed and a copy of the alleged infringing
production. If, by reason of bulk or the nature of the production, it is
not practicable to attach a copy =3 the complaint, that fact and the rea-
sons why it is impracticable to attach a copy of the producticn to the
complaint shall be alleged; and the ccurt, in connection with any demurrer,
motion or other proceedings in the cause in which a knowledge of the con-
tents of such producticn may be necessary or desirabiz, shall make such
order for a view of the prcduction not attached as will suit the conven-
ience of the court, to the end that the contents of such preduction may

be deemed to bz a part of the complaint to the scue extent and with the same
force as though such production had teen capable of being znd had been at-
tached to the ccmplaint. The attachment of any such production in accordance
with the provisions hereof shall not be deemed a making public of the pro-
duction within the meaning of Section 983 of tie Civil Code,

Y2ha, In a proccading for dissoluticn of marrisge, legal sr-zaration,
or for a declasration of void or voidable marriage, there shall be furnished
to the county clerk by the petiticner at the time of filing of the petition,
or within 10 deys thercafter and before the date of the first hearing, that
information, requir:d to be ccllected by the State Degistrar of Vital Sta-
tistics, in the manner specified cnder Chepter 6.5 (ccmmencing with See-
tion 10360) of Divisica 9 of the licalth and fafety Coda. The clerk shall
accept the petiticn for fiiing, wuether or rot said Infermation is then
furnished. At any tims after the Tiling of the petiticn, lhe responcent
may also furnish su-h informatica, whether or not it has been first fur-
nished by the metiticner. Tac clerk shall faln ail ministerial steps re-
quired of him in the procecding, whether or not such infornatica has been
furnished; but the clerk shall cdviece the court, at toe time set for any
hearing, if at such time no party has furnished such informatien. 1In such
cases, the court may decline to hear any matter encompasscd within the
proceeding if good ccusge for such failure %o furnish informetion has not
been shown.

The court's inguiry in such cases shall be confir .l solely to the
guestion of the existence of good cause for not furnishing the information;
and such report and the centents thereof shall not be aimicsible in evi-
dence and shall not be furnisheé to the court.

4o6e. In a proceeding for dissclutica of marriage the petition must
set forth smong other matters as near as can be ascertained the following
facts:

(1} The state or country in which the parties were married.
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(2) The date of marriage.
(3} The date of separation.
{4) The number of years from marriage to separation.

(5} The number of children of the marriage, if any, and if none &
statement of that fact.

(6) The age and birth date of each minor child of the marriage.

(7) The social security numbers of the husband and wife, if available,
and if not available, a statement to such effect.

427. The plaintiff may unite several causes of action 1n the same
compleint, where they all arise out of:

1. Contracts, express or implied. An actlion brought pursuant to
Section 1692 of the Civil Code shall be deemed to be an action upon an
implied contract within the meaning of that term as used in this section.

2. (laims to recover specific real property, with or without dameges
for the withholding thereof, or for waste committed thereon, and the rents
and profits of the same.

3, (Claims to recover specific personal property, with or without
damages for the withholding thereof.

4. Claims against a trustee by virtue of a contract or by operation
of law.

5. Injuries to character.
6. Injuries to person.
7. Injuries to property.

8. Claims arising out of the same transaction, or transactions con-
nected with the same subject of action, and not included within one of
the foregoing subdivisions of this section.

9, Any and all claims for injuries arising out of a conspiracy,
whether of the same or of different character, or done at the same or
different times.

The causes of action so united must all belong to cne only of these
clagsses except as provided in cases of conspiracy, and must affect all
the parties to the action, and not require different places of +*rial, and
must be separately stated; but an action for malicipome arrest and prose-
cution, or either of them, may be united with an action for either an
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injury to character or to the person; provided, however, that in any
action brought by the hushand and wife, to racover damages caused by
any injury to the wife, all consequential damages suffered or sustained
by the husband alone, including loss of the services of his said wife,
moneys expended and indebtedness incurred by reason of such injury to
his said wife, may be alleged and recovered without separately stating
such cause of action arising out of such consequential damages suffered
or sustained by the husband; provided, further, that causes of action
for injuries to person and injuries to property, growing out of the same
tort, may be joined in the same camplaint, and it is not required that
they be stated separately.
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Sec. 12 . Chapter 2 (commencing with Section 425.10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to reed:

CHAPTER 2. CLAIMS FOR RELIEF

Article 1. General Provisions

§ 425.10. cContent of pleading demanding relief

425,10, A pleading which sets forth a claim for relief, whether it
be a complaint or cross-camplaint, shall contain both of the following:

(a) A statement of the facts constituting the cause of action, in
ordinary and concise language.

(b) A demand for judgment for the relief to which the person asserting
the cause of action claims he is entitled. If the recovery of money or

damages be demanded, the amount thereof shall be stated.

Conment. Section 425.10 continues requirements formerly found in subdivi-
sion 2 and subdivision 3 (first portion) of Code of Civil Procedure Section 426.
However, Section 425.10 applies to both camplaints and cross-complaints while

Section 426 by its terms applied to "complaints.”

w2



§ 425,20, Separate statement of causes

425,20, Causes of action, whether alleged in a canplaint or cross-
camplaint, shall be separately stated, but all causes of action requesting
relief arising from the same transaction or occurrence may be stated to-

gether,

Comment. Section 425.20 supersedes the portion of former Code of Civil
Procedure Section 427 that related to the separate statement of causes of
ection. Secticn 427 provided that certain types of causes of action that
often arise from the same transaction or cccurrence did not need to be sep-
arstely stated; Section 425,20 provides a general rule to the same effect.

As to the construction to be given "same transaction or occurrence,” see the
Comment to Section 426.10. For criticism of the requirement of a separate
statement, see 2 Witkin, California Procedure, Pleading § 497 (1954){"In brief,
the requirement of a separate statement, and its corresponding ground of
demurrer, encourages prolixity and uncertainty in the statement of the facis

constituting the cause or causes of action.").
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Article 2. Compulsory Joinder of Causes of Action

§ L26.10. Definitions

42£.10. As used in this article:

(a) "Complaint” means a camplaint or cross-complaint.

(b) "Plaintiff" means a person who files and serves a complaint or
eross-carplaint.

(c) "Related cause of action" means a cause of action which arises
out of the same transaction or occurrence as the cause of action which

the plaintiff alleges in his camplaint.

Comment. The definition in Section 426.10 of "related cause of action”
provides a convenient means for referring to a cause of action which arises
out of the same transaction or occurrence. As under prior law (former Code
of Civil Procedure Section 439), "transaction" includes a series of related

acts or conduct. Brunswig Drug Co. v. Springer, 55 Cal. App.2d Mk, 130 P.2d

758 (1942)("transaction” means the entire series of acts and mutual conduct

of the parties); Sylvester v. Soulsburg, 252 Cal. App.2d-185, 60 Cal. Rptr:

218 {1967){in vendor's suit to terminate contract for sale of realty and
personalty, quiet title to realty and foreclose chattel mortgage, entry of
vendors upon real property, taking possession of personal property and re-
maining in possession for a time were a continuous series of acts and a single
transaction giving rise to purchasers' claim for demages for trespass);

Holmes v. David H. Bricker, Inc., 265 Adv. Czl. App. 695, 71 Cal. Rptr. 562

{1968) (automobile accident giving rise to separate causes of action for damages

to property and for personal injury is single "transaction").
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§ L26.20

§ 426.20. Compulsory joinder of related causes of action

426.20. Except as otherwise provided in this article, if a plaintiff
falls to allege in his complaint a related cause of action which, at the
time of service of his complaint, he has against any party to the action,
all of his rights against such party on the related cause of action ndt

pleaded shall be deemed waived and extinguished.

Comment. Section 426.20 makes joinder of causes arising from the same trans-
action or occurrence mandatory. (See Section 426.10 defining "related causes of
action.") This is the rule in those jurisdictions which follow the so-called
"operative facts" theory of a cause of acticn for res judicata purposes. How-
ever, California follows the "primary rights" theory of a cause of action, and
res judicata applies only where the cause not pleaded is for injury to the same
"primary right." See 2 Witkin, California Procedure Pleading § 11 (195k4).
Nevertheless, even where different primary rights are injured, collateral estoppel
will bar an unpleaded cause of action if precisely the same factual issues are
involved in both actions. See 2 Witkin, California Procedure Pleading $§ 11-22
(1954}, Section 426.20 broadens the former mandatory joinder requirement to
require that all causes arising out of the same transaction or oceurrence be
brought in the same action. This rule 1s comnsistent with the former California
practice relating to counterclaims under former Code of Civil Procedure Section

439. Por further dlscussion, see Friedenthal, The Need to Revise California

Provisions Regarding Joinder of Claims, Counterclaims, and Cross-Complaints  24-

29 {mimeographed draft 1970).
Section 426.20 applies to cross-complaints as well as complaints. See

Section 426.10
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§ 426.30. Campulsory cross-complaints

426.30. (a) Except as otherwise provided in this article, if a party
against whom a complaint has been filed and served fails to allege in a
eross-camplaint any related cause of action which, at the time of serving
his answer to the complaint, he hes asgainst the plaintiff, all his rights
against the plaintiff on the related cause of action not pleaded shall be
deemed waived and extinguished.

(b) This section does not apply if either of the following are estab-
lished:

(1) The court in which the action is pending does not have jurisdic-
tion to render a personal judement against the person who failed to plead
the related cause of action.

(2) The person who failed to plead the related cause of action did

not file an answer to the camplaint against him,

Comment., Subdivision (a) of Section 426.30 continues the substance of
the former campulsory counterclaim rule (former Code of Civil Procedure Sec-
tion 433). However, since the scope of a cross-complaint is expanded to in-
clude claims which would not have met the "defeat or diminish" or "several
judgment" requirements of the former counterclaim statute, the scope of the .
former rule is expanded by Section 426.30 to include scme causes of action
that formerly were not compulsory. See discussion in Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,

and Cross-Complaints 39-56 (mimeographed draft 1970). BSince "complaint” is

defined in Section 426.10 to include a cross-complaint, Section 426.30 makes

cross-complaints arising out of the same transactlon or occurrence mandatory

when the other party has filed and served a cross-complaint.
2l
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§ 426.30

Subdivision (b) is designed to prevent unjust forfeiture of a cause of
action. Paragraph (1) treats the situation where & party is not subject to
a personal judgment, jurisdiction having peen cbtained only over property
owned by him. The paragraph is similar to rule 13(a)(2) of the Federal Rules
of Civil Procedure. Although the party against whom the complaint {or cross-
cnmplaint) is filed is not required to plead his related cause of action in

s cross~compleint, he may do so at his election. If, however, he dees elect
to file a cross-complaint, he is required under Section 426.20 (defining com-

plaints to include eross-complaints) to assert all related causes of action

in such cross-complaint.
Paragraph (2} of subdivision (b) permits a party to default without waivil

any cause of actiom. If the party does not desire to defend the action and &
default judgment is taken, it would be unfair if an additional consequence of
such default were that all related chuses of action the party hed would be

waived and extinguished.
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54&26.h0. Exceptions to compulsory joinder requirement

426 .40. This article does not apply if any of the following are
established:

(a) The cause of action not pleaded requires for its adjudication
the presence of additional parties over whoam the court cannot acquire
Jurisdiction,

(b) The court in which the action is pending is prohibited by the
federal or state constitution or by statute from entertaining the cause
of action not pleaded.

(¢} At the time the action was commenced, the cause of action not

pleaded was the subject of ancther pending action.

Comment. Section 426.40 is required to prevent injustice. BSubdivisions
(a) and (b) prohibit waiver of a cause of action which cannot be maintained.
Subdivision (a) uses language taken from Rule 13(a) of the Federal Rules of
Civil Procedure. See also Code of Civil Procedure Section 389 (joinder of per-
sons needed for just adjudication)[note: it is anticipated that the substance
of Rule 19 of the Federal Rules of Civil Procedure will be enacted in lieu of
present Section 389]. Subdivision (c¢) makes clear the rule regarding causes
already pleaded. Subdivision (¢) is the same in substance as Rule 13(a)(1) of
the Federal Rules of Civil Procedure.

gubdivision {b) of Section 426.40 is designed to meet problems that may
arise when the federal courts have jurisdiction to enforce a cause of action
crested by federal statute. In some cases, state courts have concurrent juris-
diction with the federal courts to enforce a particular cause of action. For

example, such concurrent jurisdiction exists by express statutory provision in

—26



N

§ L26.40

actions under the Faderal Employers' Liability Act. 45 U.8.C.A. § 56. More-
over, even thowh the federal statute does not contain an express grant of con-
current jurisdiction, the general rule is that state courts have concurrent
jurisdiction to determine rights and obligations thereunder where nothing ap-
pears in the statute to indicate an intent to make federal jurisdiction exclusive

Miller v. Municipal Court, 22 Cal.2d 818, 836, 1h2 P.2d 297, (1043); Gerry

of Californis v. Superior Court, 32 Cal.2d 119, 122, 194 p.2d 689, (1948);

Business Women's Ass'n v. Knight, 94 Cal. App.2d 93, 97, 210 P.2d 295, (1949

In cases where the state and federal courts have concurrent jurisdiction, if the
cause of action created by the federal statute arises out of the same trans-
action or occurrence, Section 426.30 requires joinder in the state court pro-
ceeding, and subdivision (b) of Section 4L26.40 is not applicable.

In some cases, the federal courts have exclusive jurisdiction of the feders

cause of action. See 1 Witkin, California Procedure Jurisdiction § 38 {1954,

1967 Supp.). In these cases, subdivision (b) of Section L426.40, reccgnizing
that the federal cause of action is not permitted to be brought in the state
court, provides an exception to the ccmpulsory joinder or compulsory Cross-
complaint reguirement.

Under scme circumstances, more complex situations may arise. TFor example,
if the claim vhich is the subject of a state court action by the plaintiff
arises out of the same transaction as a c¢laim which the defendant may have under
the state and federal anti-trust acts, the defendant must file a cross-complaint
for his cause of action under the state Cartwright Act (Business and Professions
ﬁode Sections 16700 et seq.) in the proceeding in the state court to avoid waive

of that cause of action under Section 426,30 and must assert his federal cause
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§ 426,40

of action under the Sherman Anti-Trust Act in the federal court {since his
cause of action under the Sherman Anti-Trust Act is one over which the federal
courts have exclusive jurisdiction). Thus, in this instance, defendant's
state action must be brought as a .ross-complaint and his federal action must

be brought #s an independent action in the federal courts.



—————

§ 426.50. Permission to assert unpleaded cause

£y
H

1426.50. A party who, in good faith, fails to plead a cause of actior
subject to the requirements of this article, whether through oversight,
ipa@vertence, mistake, or neglect, shall, upon application to the court
prior to trial, be granted leave L0 assert such csuse unless the granting

of such leave will result in substantial injustice'to-thé:@pposing party.

Comment. Section 426.50 makes clear that leave should be freely granted
to plead a coampulsory cause prior to trial: The court is required to grant
leave to assert the cause if the party requesting leave acted in good faith in
failing to plead the cause unless granting leave will result in substantial in
justice to the cpposing party. The rule provided by Section L26.50 1s similar
to, but more liberal than, Rule 13(f) of the Federal Rules of Civil Procedure.

Section 426.50 does not affect any other provisions that may provide relic
from failure to plead a compulscry cause, even where relief would not be avail-
able under Section 426.50. TFor example, after trial has begun, leave to file
& cross-complaint (Section 428.50) may be granted. Likewise, Section 126.50
does not preclude the granting of any relief to which the party may be entitlec

to obtain under Section 473 of the Code of Civil Procedure.,
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Article 3, Permissive Joinder of Causes of Action

§ 427.10, Permissive joinder

427.10. (a) A plaintiff who in a complaint, alone or with coplaintiff

alleges a cause of action against one or more defendants may unite with

such cause any other causes which he has either alone or with coplaintiffs

against any of such defendants.

(b) Causes of action may be joined in a cross-complaint in accordance

with Sections 428.10 and 428.30.

Comment. Section 427.10 supersedes former Code of Civil Procedure Section
427 and eliminates the arbitrary categories set forth in that section.

Under former Section 427, plaintiff could join causes unrelated to one
another only when they happened to fall within one of the stated categories.
The change provided by Section 427.10 is in line with the modern unlimited
joinder-of-causes rule in effect in the federal courts and elsewhere., GSee
Fed. R. Civ. Proc. 18(a). For further discussion, see Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,

and Cross-Compleints 2-30 (mimeographed draft 1970).

Although unlimited joinder of causes is permitted by Section 427.10, any
undesirable effects that might result from unlimited joinder may be -
avoided by severance of causes for trial under Section 1048 of the Code of

Civil Procedure,
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Article 4., Cross-Complainte

§ 428.10. When cross-camplaint permitted

428.10. (a) Any person against whom a complaint or cross-ccmplaint he.
been filed may file a cross~complaint setting forth any causes of action
he has against any of the parties who filed the campleint or cross-camplai.
against him.

(b) Whenever a party against whom a cause of action has been asserted
in a complaint or cross-camplaint has a cause of action arising from the
same transaction or occurrence, or affecting the same property, as the
cause brought against him, he may file a cross-complaint asserting his
cause against a person alleged to be liable thereon, whether or not such

person is already a party to the action.

Comment. Section 428.10 reflects the fact that a cross-complaint is the
only type of pleading that may be filed to request relief by a party against
whon & complaint or cross-complaint has been filed. Counterclaims have been
abolished. Section 428.80,

Subdivision (a) adepts the simple rule that a party ageinst whom a come
plaint or cross-complaint has been filed may bring eny cause of action he has
(regardless of its nature) agrinst the party who filed the complaint or crosse

complaint. There need be no factual relationship between-his cause and the caus

of the other party. This is the rule under the Federal Rules of Civil Procedure
and other medern provisions. E.g., Fed. R. Civ. Proc. 13. If the cause arises
out of the same transaction or cccurrence, the cross-complaint is compulsory.
See Section 426.30.

Subdivision (a) is generally consistent with prior law (former Code of
Civil Procedure Section 438) which provided for a counterclaim; but, under
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§ 428,10

prior law, some causes which a party had against an opposing party did not
qualify as counterclaims because they did not satisfy the "diminish or defeat"
or "several judgment” requirements. For further discussion, see Friedenthal,

The Need to Revise California Provisions Regarding Joinder of Claims, Counter-

claims, and Cross-Complaints 42-48 (mimeographed draft 1970). These require-

ments are not continued, ard subdivision {a) permits unlimited scope to a
crogs-camplaint against an opposing party.

Subdivision (b) continues the rule (former Code of Civil Procedure Section
442} that a cross-complaint may be asserted against any person, whether or not
a party to the action, if the cause of action asserted in the cross-camplaint
srises out of the same transaction or occurrence. Subdivision {b) thus permits
a party to assert & cause of action against a person who is not already a party
to the action if the cause has & subject matter connection with the cause al-
ready asserted in the action. For further discussion, see Friedenthal, The

Need to Revise California Provisions Regarding Joinder of Claims, Counterclaims,

and Cross-Complaints 52-54 (mimeocgraphed draft 1970).
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§ 428.20. Joinder of parties

L28.20. Any person may be made a party to a cross-complaint if, had
the cross-complaint been filed as an independent action, his joinder would

have been permitied by the statutes governing joinder of parties.

Comment. Section 428.20 makes clear that, when a cross-camplaint is per-
mitted under Section 428.10, persons may be joined as cross-complainants who
were not previocusly parties to the action and the cross-complaint may be brought
against persons who were not previgusly parties to the action., Thus, Section
L28.20 is consistent with the general principle that a cross-complaint is to
be treated as if it were a complaint in an independent action.

Where the cause of action asserted in the cross-complaint arises out of the
seme transaction or occurrence, Section L428.20 retains prior law under former
Code of Civil Procedure Section 439. The cross-complaint mey be brought against
a person or persons not previously parties to the action if it asserts a cause
of action that arises out of the same transaction or occurrence; there is no
requirement that it assert a cause of action against a person already a party to
the action. However, where the cause of action asserted in the cross-ccamplaint
does not arise out of the same transaction or occurrence, Section 428.20 provide.
a more liberal rule than former law. Under prior law, a counterclalm could be
brought against a plaintiff only; & third person could not be joined because thi:
was precluded by the "several judgment" requirement of former Code of Civil Pro-
cedure Section 438. This limitation on joinder of parties is not continued in

Section 428.20. PFor further discussion, see Friedenthal, The Need to Revise

California Provisions Regarding Joinder of Claims, Counterclaims, and Cross-

Complaints 46-48 (mimeographed draft 1970).
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§ 428.30

§-h28.30. Joinder of causes of action against person not already a party

428.30. Where a person filing a cross-complaint properly
Joins as a party a person who has not previously been a party to
the action, the person filing the cross-complaint* may set forth

in the cross-complaint any causes of action he has against the

newly joined party.

Comment. Section 428.30 is consistent with treating a cross-
complaint the same as if 1t were & complaint in an independent action.
Thus, if a defendant properly joins an outsider as a codefendant on a
cpogs-complaint, the defendant may then assert any additional causes
of actlon he has against the outsider. This broéd principle-~that,once a
party is properly Jjoined in an action because of his connection to a
single cause of action, adverse parties may join any other causes against
him--has been adopted in many other jurisdictions. E.g., Rule 18(a) of
the Federal Rules of Civil Procedure. Although unlimited joinder of
causes is permitted by Sections 428.10 and 428.30, any undesirable
sffects that might result from unlimited joinder may be avoided
by severance of causes for trial under Section 1048 of the Code of Civil

Procedure.
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§ 428.40, C(Cross-canplaint in same document as answer

same
This

part

make

L428.40. If the cross-complaint is against only persons who were
previously parties to the action, it may but need not be included in fhe
same document ag the answer to the complaint or c¢ross-complaint of the
party against whom it is filed, JIf the cross-complaint is ag®inst any

person not previously & party to the action, it shall be & separate document.

Comment. Section 428,40 permits a cross-complaint to be included in the
document as the answer 1f no new parties are being brought inte the action.
is generally consistent with prior practice where a counterclaim was &

of the answer. HNevertheless, the person filing the cross-complaint may

it a separate document if he wishes. If any of the parties against whom

the cross-complaint is brought is not already a party to the action, the cross-

complaint is reguired to be a separate document.
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§ 428.50. Cross-complaint filed after answer only with leave of court

4pg .50, Leave of court is required to file any cross-complaint
except one filed before or at the same time as the answer to the com-
plaint or cross-complaint which contains the cause
of action to which the proposed cross-complaint is  directed.
Such leave may be granted in the interest of justice at any time during

the course of the action.

Comment. The first sentence of Section 428.50 continues the substance
of a portion of former Code of Civil Procedure Section 4i2 except that it
makes clear that a cross-complaint may be filed "before" as well as at the
same time as the answer. As under former Section 142, permission of the
court is required to file a cross-complaint subsequent to the answer. fThe
language "may be granted" of Section 428.50 places the question of leave
to file a cross-complaint after the answer wholly in the discretion of the
court; it is to be distinguished from the directory language "shell .

te granted" of Sectlon 426.50 relating to compulsory cross-complaints.
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§ 428.60

§ L2g8.60. Service of cross-complaint

428 60. A cross-complaint must be served on the parties affected
thereby. If any party affected by a cross-complaint has not appeared
in the action, a summons upon the cross-complaint shall be issued and
gerved upon him in the same manner as upon cammencement of an original

action.

Comment. Section 428.60 continues without substantive change require-

ments that were imposed under former Code of Civil Procedure Section Yhp,
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§ 428.70., Rights of "third-party defendants"

428,70. (a) As used in this section:

(1) "Third-party plaintiff" means a person against whom a cause of
sction hag been asserted in a complaint or cross-complaint, who claims
the right to recover all or part of any amounts for which he may be held
liable on such cause of action from a third person, and who files a cross-
complaint stating such claim as a cause of action against the third persor

(2) "Third-party defendant” means the person who is alleged in a
cross~complaint filed by a third-party plaintiff to be liable to the thirc
party plaintiff if the third-party plaintiff is held liable on the claim
against him.

(b} In addition to the other rights and duties a third-party defendar
has under this article, he may, at the time he files his answer to the
cross-ccmplaint, file as a separate document a special answer alleging
against the person who asserted the cause of action against the third-
party plaintiff any defenses which the third-party pleintiff has to such
cause of action. The special answer shall be served on the third-party
plaintiff and on the person who asserted the cause of action against the

third-party plaintiff.

Comment. Section 428.70 makes clear that, in addition to all rights and
duties of a party against whom a cross-complaint has been filed, a third-party
defendant has the right to prevent collusion against him by asserting all defen:
which the third-party pleintiff could assert against the party who pleaded th

cause of action against the third-party plaintiff. Cf. Fed. R. Civ. Proec. k4,
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§ 428.80. Counterclaim abolished

428.80. The counterclaim is abolished. Any cause of action that
formerly was asserted by a counterclaim shall be asserted by a cross-
complaint. Where any statute refers to asserting a cause of action as
a counterclaim, such cause shall be asserted as & cross-complaint. The
erroneous designation of a pleading as a counterclaim shall not affect its

validity, but such pleading shall be deemed to be a cross-camplaint.

Cament. Section 428.80 abolishes the counterclaim. Section 428,10 pro-
vides for a cross-complaint that permits a party to assert any cause of action he
formerly could have asserted as a counterclaim., There is no provision for cocunte:
claims under the revised provisions relating to pleading. However, although an
attempt has been made to make conforming changes in the variocus codes, it is
possible that sections nevertheless may be found that refer to counterclaims.
E.g., Com.-Code § 1201{1), (2), (13). Section 428.80 makes clear that these
statutes are to be interpreted consistent with the revised provisions; relatipg to
Pleading and that the causes of actlion referred to in these statutes are to be

asserted as cross-complaints, not as counterclaims.



Article 5. Contents of Documents in Farticular Actlons or Proceedings

§ 429.10. Petition in proceeding for dissolution of marriage

429,10. In a proceeding for dissclution of marriage. the petition
must set forth smong other matters as near as can be ascertained the
fo;lowing facts:

(a) The state or country in which the parties were married.

(b) The date of marriage.

(c} The date of separation.

(d} The number of years from marriage to separation.

(e} The number of childred of the marriage, if any, and if none a
statement of that fact.

{f) The age and birth date of each minor child of the marriage.

. (g) The social security numbers of the husband and wife, if avail-

able and if not aveilable, a statement to such effect.

Comment. Section 429,10 continues without substantive change the pro-

visions of former Section U26c of the Code of Civil Procedure.
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§ 429.20 .

§ 429,20, Additional information required in domestic relations cases

429.20. (a) In a proceeding for dissolution of marriage, legal
separation, or for a declaration of void or voidable marriage, there
shall be furnished to the county clerk by the petitioner at the time
of filing of the petition, or within 10 days thereafter and before the
date of the first hearing, that information, reguired to be collected
by the State Registrar of Vital Statistics, in the menner specified
under Chapter 6.5 {coamencing with Section 10360) of Division 9 of the
Health and Safety Code. The clerk shall accept the petition for filing,
whether or not the information is then furnished. At any time after
the filing of the petition, the respondent may slse furnish the infor~
mation, whether or not it has been first furnished by the petitioner.

{b} The clerk shall take all ministerial steps required of him in
the proceeding, whether or not the Information required by this sec-
tion has been furnished; but the clerk shall advise the court, at the
time set for any hearing, if at such time no party has furnished the
information. In such cases, the court may decline to hear any matter en-
compessed within the proceeding if good cause for such failure to furnish
the information has not been shown. The court's inquiry in such cases .’
shall be confined solely to the question of the existence of good cause
for not furnishing the information; and such report and the contents
thereof shall not be admissible in evidence and shall not be furnished

to the court.

Comment. Section 429.20 continues without substantive change the pro-

vigions of former Section 426a of the Code of Civil Procedure.
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§ %29.30

§ 429.30. Action for infringement of rights in literary, artistic, or
intellectual production

429.30. ({a) As used in this section:
(1) "Complaint" includes a cross-complaint. -

{2) "Plaintiff" includes the person filing a cross-complaint.

(b) If the complaint contains a demand for relief on account of
the alleged infringement of the plaintiff's rights in and to & literary
artistic, ‘or intellectual production, there must be attached to the com
plaint a copy of the production as to which the infringement is claimed
and a copy of the alleged infringing production. If, by reascn of bulk
or the nature of the preoduction, it is not practicable to attach a copy
to the complaint, that fact and the reasons why it is impracticable to
attach a copy of the production to the complaint shall be alleged; and
the court, in connection with any demurrer, motion, or other proceeding:
in the cause in which a knowledge of the contents of such production ma:
be necessary or desirable, shall make such order for & vlew of the pro-
duction not attached as will suit the convenience of the court, to the
end that the contents of such production may be deemed to be a part of
the complaint to the same extent and with the same force as though such
production had been capable of being and had been attached to the com-
plaint. The attachment of any such production in accordance with the
provisions of this section shall not be deemed & making public of the

production within the meaning of Section 983 of the Civil Code.

Comment. Section 429,30 continues the provisions of the last portion of
former Section 426 of the Code of Civil Procedure, but subdivision (a} has =

been added to extend these provisiens to cross-complaints.
hoo



Sec. 13 . The heading for Chapter 3 {cammencing with Section 430)
of Title 6 of Part 2 of the Code of Civil Procedure is repealed.

EHAPYER~ 3+ - - BEMURRER~T0-COMPBAINT
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ccp § 430

§ 430 (Repealed)

Sec. 1k. BSection 430 of the Code of Clvil Procedure is
repealed.
436+ --The-defendani-may-demur-te-the- cempiaint-within-she-iime
required-in-the-suMmoRne- to- ansWery -when-it-appeare-upon- the-faee
thereefy-o¥-from-any-maiier-of-which-the- eauri-must-or-gay-take
dudiciai-notieey-eithers
2e~--That-the-ecuri-hag-no-jurisdiection-of-the--pereon-af-the
defendanty-ov-the-subjeet-af-the-nesiont
2v-~-That-the-piaintiff-has-not-legeli-eapaeity-io-sues
Se--Phat-there-ig-apether-aetion-pending-betveen-the-same
pariies-for-ihe-came-eauses
Yv--That-there-ig-a-defeet-or-misjoinder-of-partiec-plaintiff
er-defendansy
S;L-?hat-several—eauses-ef-aetiea—have-heearimgreperiyhuaitedy
ar-Eoi~separaiely-sinteds
6v--That-the-ecomplaint-does-net-state-faeks-suffieient-to-eon-
ssitute-n-canse-ef-aebions
¥r--That-the-complaint-ig-unecersain:-"uneeriainsl-ne-used
kereiny-ipeiudes-ambigdous-ard-unintellipibles
8¢~-Thaty-in-aetions-Ffounded-upon-a-eontyaeiy-it-cannet-be
aseertained-frop-the-eonplaint;-whether-or-net-the-eontract-is

written-er-eovai«

Compent. Section 430 is superseded by Sections 430.10, 430.30, and

430.40.
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P ccp § 43

§ 431 (Repealed)

Sec. 15. Section 431 of the Code of Civil Procedure is
repealed.

433+--The-demurrer-Eust-distinetly-apeeify- the-grounds-upen
which-any-ef-the-objections-to-the- complaint-are-taken --Unless
ti-dees-soy-it-pay-be-disregarded -~ Ii-may-be-taken-so-the-vhole
eemglaia%;-er-te-aay-ef—%he—eauses—sf-aetiaa—stated—thereing-and

the-defendani-may-desur-and-ansver-at-the-same-timey

Comment. Section 431 is superseded by Sections 430.30, 430.50, and
430.60.
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K“: § 431.5

§ 431.5 (Repealed)

Sec. 16. Section 431.5 of the Code of Civil Procedure 1is
repealed.

433 v5+~-When-the-greund -of-a-demurrer-i6-based-on-a-matser
ef-whieh-the-eouri-may- fake-judieial-neotiece-pursuant-se-Sceiions
LE2-er-Ub3-of-the-Evidenece-Cedes~sueh-matter-muss-be- speeified
in-the-demmrrery-~or-in-the-supperiing-points-and-autherities
for-the-purpose-of-iaveking-snieh-roticey ~cueept-as-the-eouss~Bay

eiherwise-permidy

Comment. Section 431.5 is superseded by Section 430.70.
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Sec. 17 . Chapter 3 (commencing with Section 430.10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 3. COBJECTICNS TO PLEADINGS; DENIALS AND DEFENGES

Article 1, Objections to Pleadings

§ 430.10. Grounds for objection to complaint or cross-complaint

430.10. The party against whom a camplaint or cross-complaint has
been filed may object to the pleading on any one or more of the following
grounds:

(a) The court has no Jurisdiction over his person.

(b) The court has no Jurisdiction of the subject of the capae of action
glleged in the pleading.

(¢) The person who filed the pleading does not have the legal capacity
to sue,

{d) There is another action pending between the same parties on the
the same cause of action.

(e) There is a defect or misjoinder of parties.

(f) Several causes of action that should have been separately stated
have not been separately stated.

{g) The pleading does not state facts sufficient to constitute a cause
of action.

(h) The pleading is uncertain, As used in this subdivision, "uncertain"
inecludes ambiguous and unintelligible.

(i) In an action founded upon & contract, it cannot be ascertained

from the pleading whether the contract is written or oral.

-hya



~. 430.10

Comment. Section 430.10 continues without substantive change the grounds

for objectiﬁo & camplaint by demurrer (former Code of Civil Procedure Sec-
tion 430) of

swer {former Code of Civil Procedure Section 433). Section
430,10 extends the provisions of former Code of Civil Procedure Section 430

to cross-co:'ﬁplaints (which now include claims that would have been counterclaime

under former law).

~48.
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§ 430.20. Grounds for objection to answer

N

430.20., A party against whom an answer has been filed may object to
the answer upon any one or more of the following grounds:

(a) The answer does not state facts sufficient to constitute a defense.

(b} The answer is uncertain. As used in this subdivision, "uncertain"
includes ambiguous and unintelligible,

(¢) Where the answer pleads a contract, it cammot be ascertained from

the answer whether the contract is written or oral.

Cﬁmment. Section 430.20 continues without substantive change the portions
of former Code of Civil Procedure Section Lk that specified the grounds for
objection to the answer except that the grounds for objection to what formerly
would have been g counterclaim are now the same as the grounds for objecting

to & complaint. See Section 430.10.
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§ 430.30. When objections made by demurrer or answer

430.30. (a) When any ground for cbjection to & complaint, cross-
camplaint, or answer eppears on the face thereof, or from any matter of
which the court must or may take judicial notice, the objection on that
ground may be taken by & demurrer to the pleading.

{b) When any ground for objection to a complaint or ecross-complaint
does not appear on the face of the pleading, the objection may be taken
by answer.

{c) A party objectirg to a camplaint or cross~complaint may demur

and snswer at the same time,

Comment, BSection 430.30 continues prior law under various sections of the
Code of Civil Procedure except that former provisions applicable to complaints
have been made applicable to cross-complaints. Subdivision (a) continues the
rule formerly found in Sections 430 and 44k4; subdivision {b) continues the rule
formerly found in Section 433; and subdivision (c) continues the rule formerly

found in Section L3l.-
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§ 430.40. Time to demur

430.40. (a) The defendant may demur to the complaint within the time
required in the summons to answer.

(b) A person against whom & cross-complaint has been filed may demur
to the cross-complaint:

(1) Within 10 days after service of the cross-complaint if the person
who demurs has previously appeared in the action,

(2) Within the time regquired in the summons to answer if the person
who demurs has not previously appeared in the action.

{c) A party who has filed a camplaint or cross-complaint may, within

10 days after service of the answer to his pleading, demur to the answer.

Comment. Section 430.40 is eonsistent with the times specifled
in former Sections 430 and 4h3 of the Code of Civil Procedure. For new parties
brought into the action on & cross-complaint, the times are consistent with the

practice under former Code of Civil Procedure Section N
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§ 430.50. Demurrer may be taken to all or part of pleading

430.50, {a) A demurrer to a complaint or cross-camplaint may be taken
to the whole complaint or cross-complaint or to any of the causes of action
stated therein.

(b) A demurrer to an answer may be taken to the whole answer or to any

one or more of the several defenses set up in the answer.

Comment. Section 430.50 is consistent with prior law but provides specifi-
cally that cross-complaints are treated the same as complaints. See former Code

of Civil Procedure Sections 431 (compleints) and B43 (answers).
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-§ 430.60. Statement of grounds for objection

430.60, A demurrer shall distinctly specify the grounds upon which
any of the cbjections to the complaint, cross-canplaint, or ansver are

taken. Unless it does so, it may be disregarded.

Comment. Section 430.60 continues the rule formerly found in Section 431

of the Code of Civil Procedure except that the rule has been extended--in
acccydance with the former practice--to cover specifically cross-complaints and

ANSWErs.



W e

s,

§ 430.70. Judicial notice

430,70. When the ground of demurrer is based on a matter of which
the court may teke judicial notice pursuant to Section 452 or 453 of the
Evidence Code, such matter must be specified in the demurrer, or in the
supporting points and authorities fdr the purpose of invoking such nctice,

except as the court way otherwise permit.

Comment. Section 430.70 continues without change the provisions of former

Code of Civil Procedure Section L31.5.
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§ 430.80. Objections waived by failure to object

430.80., If the party against wham & compleaint or cross-compleint has
peen filed fails to object to the pleading, either by demurrer or answer,
he is deemed to have waived the objection unless it is an objection that
the court has no jurisdiction of the subject of the cause of action alleged
in the pleading or an objection that the pleading does not state facts suf-

ficient to constitute a cause of action,

Comrent. BSection 430.80 is the same in substance as former Code of Civil
Procedure Section 434 except that Section 430.80 mekes clear that the rule

applies to cbjections to cross-camplaints.

=55~



Article 2. Denials and Defenses

§ 431.10. "Material allegation” defined

431.10. A material allegation in & pleading is one essential to the
claim or defense and which could not be stricken from the pleading without

leaving it insufficient.

Comment. Section 431,10 continues without substantive change the provisions

of former Code of Civil Procedure Section 463.
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§ 431.20. Admission of material allegation by failure to deny

431.20, (a) Every material allegation of the complaint or cross-
complaint, not rontroverted by the answer, shell, for the purposes of the
action, be taken as true.

(b) The statement of any new matter in the answar, in avoidance or
constituting & defense, must, on the trial, be deemed controverted by

the opposite party.

Comment. Section 431.20 continues without substantive change the provisic..’

of former Section L62 of the Code of Civil Procedure except that the section i~

made specifically applicable to a cross~complaint. Under prior
law, an answer was required to a cross-complaint, but no answer

to a counterclaim was required. Since cross-compleints now include what for-
merly were counterciaims, an answer is now required in scme cases where one W&’
not previously required. For further discussion, see Friedenthal, The Need tc

Revise California Provisions Regarding Joinder of Claims, Counterclaims, and

Cross-Complaints 149-51 (mimeographed draft 1970).




§ 431.30. Form and content of answer

431.30. (=) As used in this section:

{1} "Complaint" includes & cross-complaint.

(2) "Defendant" includes s person filing an answer to a cross-
complaint.

(b) The answer to a complaint shall contain:

{1) A general or specific denial of the material allegations of the
complaint controverted by the defendant.

{2) A staetement of any new matter constituting a defense.

(¢) Affirmative relief may not be claimed in the answer.

(@) If the complaint is not verified, s general denial is sufficient
but only puts in issue the material allegations of the complaint. Except
in Justice courts, if the complaint is verified, the denial of the allega-
tions shall be made positively or according to the information and belief
of' the defendant.

(e) If the defendant hag no information or belief upon the subject
sufficient to enable him to answer an allegation of the complaint, he may
so state in his answer and place his denisl on that ground.

(£} The denials of the allegations controverted may be stated by
reference to specific paregraphs or parts of the complaint; or by express
gdmission of certain allegations of the complaint with a general denisl
of all of the allegations not so admitted; or by denial of certain allega-~
tions upon information and belief, or for lack of sufficient information
or belief, with a general denial of all allegations not so denied or
expressly admitted.

(g) The defenses shall be separately stated, and the several defenses
must refer to the causes of action which they are intended to answer, in

& manner by which they may be intelligibly distinguished.
-58-



§ 431.30

Comment. Section 431.30, subdivision (&) and subdivisions (c)-(e) is the
same in substance as former Code of Civil Procedure Seetion 437 except that it
has been broadened to specifically include cross-complaints. See the Comment
to Section L431.20. Subdivision {b) makes clear that affirmative relief mey not
be claimed in the answer. The former counterclaim is sbolished. Section 428.80.
Cf. Section 431.70 (set-off). Subdivision (g8) is the same in substance as the

second sentence of former Code of Civil Procedure Section Li1,
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§ 431.40, General denial where amount involved $500 or less

431.40. (&) In any action on which the demand, exclusive of interest,
or the value of the property in controversy does not exceed five hundred dolla:
($500), the defendant at his option, in lieu of demurrer or other answer,
may file a general written denial verified by his own cath and a brief
statement, similarly verified, of any new matter constituting a defense.

{b) Nothing in this section excuses the defendant from camplying with
the provisions of law applicable to a cross-complaint, and any cross=-
complaint of the defendant shall be subject to the reguirements applicable

in any other action.

Camment. Section 431.40 continues the provisions of former Code of Civil
- Procedure Secticn 437b except that the relaxed requirements under the former

section for counterclaims (now asserted as cross-complaints} are not continued.
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§ 431.50. Pleading exemption from liability under insurance policy

431.50. In an action to recover upon & contract of insurance wherein
the defendant claims exemption fram liability upon the ground that, slthough
the proximate cause of the loss was a peril insured against, the loss was
remotely caused by or would not have occurred but for a peril excepted in
the contract of insurance, the defendant shall in his answer set forth and
gpecify the peril which was the proximate cause of the loss, in what manner
the peril excepted contributed to the loss or itself caused the peril in-
sured against, and if he claim that the peril excepted caused the peril
insured against, he shall in his answer set forth and specify upon vhat

premises or at what place the peril excepted caused the peril insured sgainst.

Comment. Section 431.50 is the same as former Code of Civil Procedure

Section 437a.
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§ 431.60

§ 431.60. Recovery of personal property

%431.60. Uhen, in an action to recover the possession of
perscnal property, the person making any affidavit did not truly
state the value of the property, and the officer taking the
property, or the sureties on any bond or undertaking is sued for
taking the same, the officer or sureties may in their ansver set
up the true value of the property, and that the person in whose
behalf said affidavit vas made was entitled to the possession of
the same when said affidavit was made or that the value in the

o affidavit stated was inserted by mistake, the court shall disre-
gard the value as stated in the affidavit and give judgment accord-
ing to the right of possession of said property at the time the

affidavit was made.

Comment. Section 431.601is the same as former Code of Civil Pro-

cedure Section 437d.
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§ 431.70. Set-off

431.70. Where cross-demands for money have existed between persons
L any point in time vhen nelther demand was barred by the statute
of limitations, and an action is thereafter commenced by
cne such person, the other person may assert in his answer the defense of
payment in that the two demands are compensated so far as they esqual each
other, notwithstanding that an independent action asserting his claim

would at the time of filing his answer have been barred by the statute of
limitations. If the cross-demand would otherwise be barred by the statute
of limitations, the relief accorded under this section shall be limited toc t..

value of the rellef granted to the other party: Neither person can be de-
prived of the benefits of this sectlon by the assigmment or desth of the

other. The failure of a person to sssert his cross-demand in & cross-

complaint amounts to s waiver of his cross-demand only to the extent pro-

vided by Section 426.30.

Comment. Section 431.70 continues the substantive effect of former Code of
Civil Procedure Section 44O, Section 431.70, however, is expressly limited to
eroes-demends for money and specifies the procedure for pleading the defense
provided by the section, thus preserving the historical purposes of the statute.
See generally Comment, 53 Cal. L. Rev. 224 (1965). The last sentence iS included
to eliminate any possib}e inconsistency between Section 431.70 and the compul-
sory cross-complaint provision (Section 426.30). When a cross-demand is otherwisc
barred by the statute of limitations, no other action may be had on 1t except by
way of set-off as provided by this section. If, however, the cross-demand 1ls sti
viable and the party asserting it claims any pert of it in excess of the claim

against him, he may meke his claim by way of cross-complaint, and he must do so

where his cross-demand arises out of the same transaction as the clalm against
him or his claim for excess will be extinguished under Section 426.30. For furthe i

discussion, see Friedenthal, The Need to Revise California Provisions Regarding

Joinder of Claims, Counterclaims, and Cross-Complaints 56-60 {mimeographed draft‘\
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§ 432 (Repezled)

Sec. 18. BSection 432 of the Code of Civil Procedure is repealed.

L33, --Jf-the-complaint-is-amended;-a-copy-of-she-amendments-muss
ke-filedy-er-the-Couri-mays-in-iis-disereiiony-require-the-eomplaing
ag-amended-te-be-Filed;-and-2-eopy-~of-the-amerdmerts-or-aperded- com-
piaint-puss-be-cerved-upon-the-defendants-affeeted-thereby~--The-de-
fendoni-mEust-aBewer- the-smendmentcy-o¥-the- compiaint-as-amendedy
within-ten-days-afier-gerviee-thereof;-or-cuch-other-time-as-the-Court
ray-direets-and-judgrent-by-defauli-way-be-entered-upon-failure-te

answery-as-in-other-easesy

-

Comment. Section 432 is continued without change as Section L471.5.



CCF § 433
§ 433 (Repealed)

Sec. 19. Section 433 of the Code of Civil Procedure is
repealed.

L33, --When-any-ef-~the-matiers- numerated-in-Seesion-430-de
nes-appear-upen-ike-faee-of-the- eomplainiy-the-objeetion-may-he

saken-by-onswWere

Comment. Section 433 is superseded by subdivision (b) of Section 430.30.
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oce § L43h
§ 434 (Repealed)

Sec. 20. Section 434 of the Code of Civil Procedure is
repealed.

434+ - -ORIECPECHE ; -WHEN-PEEMED-HA IVEB+ - -1f-ne-ebjeetion-be
takens -either-by-derurrer-er-answer; - the-defendant-mist-be-decked
ta~have-waived-ihe~samey-execpting-cnty-the-abjcetion-+o-the
durisdietion-ef-the-Courty-and-the-objeetion-that-the-ecmplaint

deeg-net-state-faeta-sufficicnt-4e-econstitute-a-canse-of-aesiony

Comment. Section 434 is superseded by Section 430.80.
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Sec. 21. A new chapter heading is added immedistely preceding
Section 435 of the Code of Civil Procedure, to read:

CHAPTER 4. MOTION TO STRIKE

§ 435. Motion to strike

Sec. 22. Section 435 of the Code of Civil Procedure is amended
to read:

435. (a) As used in this section, "complaint" includes a cross-

complaint.
(b) The-defendant Any party , within the time required-:in-summens

he is allowed to answer a complaint , either at the time he demurs to

the complaint, or without demurring, may serve and file a notice of
motion to strike the whole or any part of the complaint. The notice of
motion to strike shall specify a hearing date not more than 15 days from
the filing of said the notice, plus any additional time that the deferdant
party , &8 moving party is otherwise required to give the pieiansifg

other party . If defendazt a party serves and files such a notice of
motion without demurring, his time to answer the complaint shall-be is
extended and no default may be entered against him, except as provided

in Sections 585 and 586, but the filing of such a notice of motion shall

not extend the time within which to demuar.

Comment. Section 435 is amended to make its provisions specifically appli-
cable to cross-complaints. With respect to a cross-complaint that would have
been a cross-complaint under prior law, Section 435 continues prior law under
former Code of Civil Procedure Section 442, Section 435 also makes clear that
2 motion to strike may be directed to a cross-complaint that formerly would
have been asserted as a counterclaim in the answer. °The prior law was ¢
not clear. But see- Code Civ. Proc. § 453 (striking sham or irrelevant answer).
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Sec.23 . The heading for Chapter 4 (commencing with Section 437)

of Title 6 of Part 2 of the Code of Civil Procedure is repealed.

CHAPTER< Y- ¢ -THE- ANSWER

-67-



gcp § 437

§ 437 (Repealed)

Sec. 24. Section 437 of the Code of Civil Procedure is
repealed.

437, --The-anewer-of-the-defendani-chall- esntaint

tv--A-generol-er-epeecifie-denial-of-she-materini-aliegatdons
ef-the-eomplaini-contreverted-by-the-deferdant~

2+ --A-séatement-of-aBy- rev-Batter-eonstdiiuting-a-defense-ay
esurptereinimy

BEreept-in-justiee-eourtsy-Lif-the-compiaint-be-verifiledy-the
denial-eof -the~aliegoticns-eoniroveried-must-he-made-positivelye~or
aeeprding-to-the-inforpebion-apd-belief-gf-the-defendantv--If-the
defepdsnt-hap-ne-information-or-belief-uper-the-subjeat-sufficlent
to-enable-kim-ba~answer-an-allepgasion-of-the-eomplainty-ho-mway-se
state-in-his-answer;-and-piaee~-hig-denial-gR-that-ground.--The
depiais~of-the-atlegations-eeptroveried-may-be-siated-by-reforenen
to-ppecific-paragraphe-or-paris-of-the-copplaints-or-by-eXpress
admiasien-cf-eertnin-atiegaticons-of-the-eemplaint-vith-a~general
deniat-pf-ali-ef-the-allegniions-not-co-adnitied;-or-by-denial-af
eertain-nilegations-dper-information-and-betiefy-or-for-lack-of
suffieient-informiion-or-beliefy-with-a~general-deninl-ef-all
aliegatiens-nes-go-dented-er-expresaty-admitied,--If-the-complaint
be-net-verified;-a-generai-denisi-is-suffieienty-but-only-puts-1in

iggue-the-materini-nilegations-ef-the-complainky

Comment. Section 437 is superseded by Section 431.30.
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cce § 437a
§ 437a {Repealed)

Sec.25 . Section 437a of the Code of Civil Procedure is
repesled.

Y3Fas-=In~an-action-to-recover-upon-a-contrackt-of-insuranee
vherein-the-defendsamt-ciatma-axemption~from-iiakiiity-upen-the
ground-thaty-aithongh-the-proximate-esuse-of -the-ioas-was-a-perid
insnred-against;-the-ioss-was-remotely-caused-by-ar-wenid-not-have
oceurred-but-for-a-perii-excepted-in-the-contract-of-inmranee;
the~defendapnt-shali-in-hiag-ansver-ses-forth-and-speeify-the-peril
whieh-was-the-preximnte-eause-of-the-1egey-in-what-panner-ihe
perii-exeepted-eontributed-to-the-1oss~or-itself-cauded-the-perid
ingured-ageincty-and-if-he-elaim-thas-the-peril-execepted-enused
the-peril-insured-againgty-he-shall-in-his-answer-ses-forth-and
gpeetfy-upon-whai-premises-er-ai-vkat-place-she-perii-execepted

eaueged-the-perit-insured-againgt-

Comment., Section 437a is continued without change as Section 431.50.
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§ L4370 (Repealed)

Sec. 26. Section 43fb of the Code of Civil Procedure is
repealed.

437b=--In-any-aetion-in-vwhieh-the-demandy-exelusive-of
interest;-ar-the-value-eof-the-property-in- conbrovereyy-dees-net
exeeed- five-bundred-dollars-{$500);-the-defendant-at-his-epbiony
in-1iien-ef-demiryer-and-other-ansver;-pay-file-a-gereral-writiern
deniald-verified-by-his-evwn-oath-and-a-brief-statemont-cimitarly
verifiedy-of-any-nevw-matier-constitniing-a-defense-oxr-counter-

eX8iHy

Comment. Section 437b is superseded by Section 431.40.

-70-



CCP § L37c
Sec. 27. A new chapter heading is added immediately preceding

Section 437c of the Code of Civil Procedure, to read:

CHAPTER 5. SUMMARY JUDGMENTS

§ 437c (Amended)
Sec. 28. Section 437c of the Code of Civil Procedure is amended

to read:

437c. In superior courts and municipal courts if it is claimed
the action has no merit, or that there is no defense to the actlon,
on motion of either party, after notice of the time and place there-
of in writing served on the cther party at least 10 days before such
motion, supported by affidavit of any person or persons having knowl-
edge of the facts, the answer may be stricken out or the complaint
may be diemissed and judgment may be entered, in the discretion of
the court unless the other party, by affidavit or affidavits shall
show such facts as may be deemed by the judge hearing the moticn
sufficient to present a triable issue of fact. A julgment so enter-
ed I1sanappealsble judgment as in other cases. The word "action" as
used in this section shall be construed to include all types of pro-
ceedings. The word “asewer” 'complaint” as used in this section shall
be construed to include a eewnterelaim-ard cross-complaint. The

phrase "plaintiff's claim" as used in this section includes a cause

of action, asserted by either plaintiff or defendant, in a cross=-

complaint. The filing of a motion under this section shall not ex-
tend the time within which a party must otherwise file an answer,

demurrer , cross-complaint, or motion to strike.
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CCP § 437c

The affidavit or affidavits in support of the motion must con-
tain facts sufficient to entitle plaintiff or defendant to a judg-
ment in the action, and the facts stated therein shall be within the
persopal knowledge of the effiant, and shall be set forth with partic-
ularity, and each affidavit shall show affirmatively that affiant, if
sworn as a wltness, can testify competently thereto.

The affidavit or affidavits in opposition to said motion shall
be made by the plaintiff or defendant, or by any other perscon having
knowledge of the facts, and together shall set forth facts showing
that the party has a good and substantial defense to the plaintiff's
sesien claim (or to a portion thereof} or that a good cause of action
exlsts upcon the merits. The facts stated in each affidavit shall be
within the personal knowledge of the affiant, shall be set forth with
particularity, and each affidavit shall show affirmatively that the
affiant, if sworn as a witness, can testify competently thereto.

When the party resisting the motion appears in a representative
capacity, such as a trustee, guardian, executor, administrator, or
recelver, then the affidavit in opposition by such representative
may be made upon his information and belief.

If it appear that such defense applies only to a part of the
plaintiffts claim, or that a good cause of action does not exist as
to & part of the plaintiff's claim, or that any part of & claim is
admitted or any part of a defense is conceded, the court shall, by
order, so declare, and the claim or defense shall be deemed estab-
lished as to so mach thereof as is by such order declared and the
cause of action may be severed accordingly, and the sction may pro-
ceed as to the issues remaining between the parties. No Jjudgment
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CCP § 437c
shall be entered prior to the termination of such action but the
Judgment in such action shall, in addition to any matters deter-
mined in such action, award judgment as established by the pro-
ceedings herein provided for. A Jjudgment entered under this sec-

tion is an appealable Jjudgment as in other cases.

Comment. The amendments to Section 437c merely conform the section to

the revisions made in the provisions relating to pleading.



CCP § 4374
§ 437d (Repealed)

Sec. 29 . Section 4374 of the Code of Civil Procedure is
repealed.

4374+ --Wheny-in-an-aebicn-t6-recover-ihe-possessicn-ef-per-
gonal-propertyy-the-person-making-any-affidavis-did-nos-truly
gtate-the-value-of -the-preperiyy-and-the-offieer-taking-the-prop-
erty;-or-the-gureties-on-any-bead-er-undertaking-is-sued-for
taking-the-gamey-ithe-officer-or-guretics-may-in-their-anewer-ces
up-the-true-vaiue-of-the-properiyy-and-that-the-person-in-whese
behaif-gaid-affidavit-vas-made-vas-entitied-to-the-pocseosion~of
the-same-vhen-said-affidavit-was-madey-er-that-the-value-in-the
affidevié-gtated-was-ingerted-by-mistakey-the-eouri-chall-dicre-
gard-the-volue-ae-siated-in-the-affidavit-and-give- judguens
aeeerﬁing-te-the-right-ef-peasessian-sf-saié-preperty—at-the-%ime

$he-affidavit-wvac-madeae

Comment. Section 4374 is continued without change as Section 431.60.
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§ 438
§ 438 (Repealed)

Sec. 30. Section 438 of the Code of Civil Procedure is repealed.

438+ --The-eounteretaim-mentioned -in-seebion-437-must-tend-5o
diminigh~er-defeat-the-piaintifflo-recovery-and-pust-exist-in-Favep
of -a-defendent-ard-against-a-plaintiff-between -vhon-a-several-judgment
might-be-had-in-the-aebien; -provided;-that-the-right-to-matatain-a
esueterelaim-shakl-reb-be-affecbed-by-the-Faet-that-cither-plaintiffls
pp-dafendantlia-eclaim-in-peeured -by-nortgage -ar-obhervisey-nor-by-the
faet-that-the-aetisn-ia-broughty-or-the-courserelain-maintainedy-for-the
fereelopure-of-euek-secenritys-and-provided -furbher;-that-the-esurt-mayy
in-its-diseretiony-order-the-sounterelain-to-be-sried-separately-Ffrom

the-elnim-of-bhe-piainbiffy

Camment, Except for the last proviso, Section 438 is superseded by
Section 428.10. The last proviso is omitted as unnecessary since it merely

duplicated Ssction 1048,
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§ 439
§ 439 (Repealed)

Sec. 31 . Section 439 of the Code of Civil Procedure is repesled.

439.~--If-the.dofondant-cmits-to.set-up-a-counterslain- upon-a
cauae-urising-cut-ef-the-tranaac%ion-aet-forth—in-the-eampiaint-as
she-foundatien-sf-the-plaintiffis-elnimy-neisher-he-nor-his-assignee

can-aftervards-maintain-an-action-against-the-piaintiff-therefors

Comment. Section 439 is superseded by Sections 426.30-426.50.
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§ 440
§ 4o (Repealed)

Sec. 32 . Sectlon LLO of the Code of Civil Procedure is repealed.

kkes--Whea-erees-demaaas-have-exiateé-be%ween-persens—uader-sueh
eireuastanees-that;—if—ane-had-breught-anuaetien-against—thenethey,-a
eeunterelain-eeuid-have-been-Eet-u@;—the-twa—demaads-shail-be—éeemed
eempensated,—se-far-as-they-equal—eaeh-sther,—aad-aeithep-ean-be

deprived-ef-the-beaefit-the;eef-by-tha-assignment-er-death-es-the-ether'

Comment. Section 440 is superseded by Section 431,70.
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§ hh
§ 441 (Repealed)

Sec. 133- Section 4bl of the Code of Civil Procedure is repealed.

hhlf--AHSWBR-NA¥-GQNEAIN-SEVERAL—GRQUNDS-GE-DEEEHSEP--DEFEHDANT
MA¥-$NSHER-P&RT-ANP-DEMUR-TG-RAR?-GF-GQMPLAINT---The-éefenéaat-may-set
farth-by-aaawer-as-ﬁany-&efenaes-ana—eeunter—eiaims-as—he-may-havew
They-mast-be-separateiy-atsted;-ané-the-severai-éeﬁensea-must-refey-te
#he-eauaes-ef-aetiea-whieh-they-are-intenéed-te-answas,-ia-a-mannar-by
whieh-they-may-he-inteliigibiy-éistinguieheéf--?he-éefenéant-may-alse
answer-eae-er-mere-e?-the-seveyal-eauses-ef-aetian-stateé-in-the

eemglaint-anﬂ-aamur-te-the-resiéue,

Ccmment. The first sentence of Section L4l is superseded by'Section
431.30(b){2) and Section 428.10. The second sentence is superseded by

Section 431.30(f). The last sentence is superseded by Section 430.30(c).
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§ buz
§ hh42 (Repealed}

Sec. 34. Section 442 of the Code of Civil Procedure is repealed.

hke:--ﬂhenever—ths-&efen&ant-seeks-affirmative-relief—againat-aay
persen;wwhether-ervneh—a-party—ta-the-erigiaal-aetisn;-relating»te-ar
&cpen&ing-upen-bhe-eentraet;-transaetien;—matter;-happeniag-er-aeeiéeat
upen-whieh-thﬂ-ae%ian-is-hreaght—er-affeeting—the-preperty-ta-whieh-the
acticn-reiateay-he“may;-in-a&&iﬁien-te-hie-answer;-fi}e-at-the—same
timﬁ;-er-by—pernissien—ef-the-eeurt—subeequentiy;-a-eresa-eemplaintv
The-ereas-eemplain%-must-be-aerve&-upen-the-parties-af#eeteé-thereby,
an&-aueh-par%ies-may-éemur-er-answer-therete;-er-file—a-neﬁiee-sf
motien-te-sﬁrike-the-whele-er-any-part—thereef;-as-te-%he-erigiaal
eempiaint=--Ef-any-ef—the-parties-affeeteé-by-the-eress-eamplaint-have
net-appearea-in-the-aetien;-a-auﬁmene-upen-the-ersae-eamp&aiat-must-be
issued-ana-aerveé-apea~them—ia-the-same-manser-as-upea—tbe-eenmsneemest

of-an-eriginat-aesien~

Comment, Section L42 is superseded by Article L (commencing with Sec-
tion 428.10); the portion of Section 442 relating to the motion to strike is

continued in Section 435 as amended.
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§§ k43 and Lhl (Repealed)

Sec. 35 . Chapter 5 (commencing with Section 443) of Title & of

Part 2 of the Code of Civil Procedure is repealed.

Comment. Chapter 5, consisting of Sections 443 amd Lih, is superseded
by the provisions indicated below,

0ld Section YWew Provision

b3y . . .. ... ... .. ... .. 8ections 430.40, 430.50

by . . . . . . . ... .. ..... Sections 430.10-430.30
Note: The repealed sections read as follows:

443, The plaintiff may within ten days after the
service of the answer demur thereto, or to one or more
of the several defenses or counterclaims set up therein.

Yy, The demurrer may be taken upon one or more of
the following grounds:

1. That several causes of counterclaim have been
improperly joined, or not separately stated;

2. That the answer does not state facts sufficient
to constitute a defense or counterclaim;

3. That the answer is uncertain; "uncertain", as
used herein, includes ambiguous and untelligible; or

L4, That,where the answer pleads a contract, it

cannot be ascertained from the answer, whether or not the
contract is written or oral.

=80~



e i a ap i A A i

§ L62
§ 462 (Repealed)

Sec. 36. Section 462 of the Code of Civil Procedure is repealed.

462y - -ALLEGATIONS - N6 -BENIED; -WHEN -76 - BE- DEEMED~FRUE - -WHEN-FC-BE
BEEMED-SQH?RQVER@EBw-—Every-ﬁateriai—aliegatien-aﬁ-the-aempiaint;-nst
eantraver%ea-by-ﬁhe-answer;-maat;-fer-the-§urpeses-ef-the-aetiaa,-be
taken-a;-%rueg-the-ﬂ%&tement-ef-any-ﬂew-matter-ia—the-aaswer;—in
aveiaanee-er-eena%i%utiﬂg-aﬂéefense-ar-eeunter-eiaim;-mast,-ea-the

trind;-be-deemed-eonbraversed-by-the-epposite-partyy

Comment. Section 462 is superseded by Section 431.20.
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§ 463
§ 463 (Repealed)

Sec. 37 . Section 463 of the Code of Civil Procedure 1s repealed.
h63'--A-MA?ERIALPALLEGATIQH-DEFEHEDq--A-material-allegatien»in-a
pleaéiag-is-ane—easentiai-te-the-e1aim-er-éefenaey-aaé-whieh—eeuid-net

be-sbrieken-Efrom-the -pleading-withoub-lesving-it-insuffiatenty

Comment. Section 463 is superseded by Section 431.10.
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§ h71.5

§ 471.5. Amendment of complaint; filing and service

Bec. 38. BSection 4L71.5 is added to the Code of Civil Procedure,
to read:

471.5. If the compleint is amended, a copy of the amendments
must be filed, or the court may, in its discretion, requlre the
complaint as amended to be filed, and a copy of the amendments or
amended complaint must be served upon the defendants affected thereby.
The defendant must answer the amendments, or the complaint as amended,
within ten days after service thereof, or such other time as the court
may direct, and judgment by default may be entered upon failure to

answer, as in other cases.

Comment. Section 471.5 is the same as former Code of Civil Procedure

Section 432.
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Code of Civil Procedure Section 581 (Conforming Amendment)

Sec, 39 . Section 581 of the Code of Civil Procedure is amended to
read:

581, An action may be dismissed in the following cases:

1. By pleintiff, by written request to the clerk, filed with the
papers in the case, or by oral or written request to the judge where there
is no clerk, at any time before the actual commencement of trial, upon
payment of the costs of the clerk or judge; provided, that a-eeurier-elaim

hag-get-beer-ges-upy-o¥ affirmative relief has not been sought by the

cross-complaint er-arswer of the defendant. If a provisional remedy has
been allowed, the undertaking shall upon such dismissal be delivered by
the clerk or Jjudge to the defendant who may have his action thereon. A
trizl shall be deemed to be actually commenced at the beginning of the
opening statement of the plaintiff or his counsel, and if there shall be
no opening statement, then at the time of the administering of the cath
or affirmation to the first witness, or the introduction of any evidence.

2. By either party, upon the written consent of the cther. No dis-
missel mentioned in subdivisions 1 and 2 of this section. shall be granted
unless upon the written consent of the attorney of record of the party or
parties applying therefor, or if such consent is not cbtained upon order
of the court after notice to such attorney.

3. By the court, when either party fails to appear on the trial and
the other party appears and asks for the dismissal, or when a demurrer is
sustained without leave to amend, or when, after a demurrer to the come-
plaint has been sustsined with lsave to amend, the plaintiff fails to amend
it within the time allowed by the court, and either party moves for such

dismissal.
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Code of Civil Procedure Section 58

4, By the court, with prejudice to the cause, when upon the trial
and before the final submission of the case, the plaintiff abandons it.

5. The provisions of subdivision 1, of this section, shall not pro-
hibit a party from dismissing with prejudice, either by written request
to the clerk or oral or written request to the judge, as the case may be,
any cause of action at any time before decision rendered by the court.
Provided, however, that no such dismissal with prejudice shall have the
effect of dismissing a seunterelsim-er cross-complaint filed in said
action e¥-ef-depriving-the-deferdapi-ef-affirmasive-reliof-seught-by-his
snBwer-thevein . Dismissals without prejudice may be had in either of
the manpers provided for in subdivision 1 of this section, after actual
commencement of the trial, either by consent of all of the parties to

the trisl or by order of court on showing of just ceuse therefor.

Corment., The amendment to Section 581 deletes the reference to "counter-
claim" and to seeking affirmative relief in an answer. Counterclaims have
been abolished; claims that formerly were asserted as counterclaims (in the
answer) are now asserted as cross-complaints., See Code of Civil Procedure
Section 428.80, Affirmative relief may not be sought by answer; rather, where
affirmative relief is sought in the same asction on a cross-demand, it must be
done by cross-complaint. See Sections 431.30, 431.70, and the Comments to

thoge sections.
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Code of Civil Procedure Section 626 {Conforming Amendment)

Sec., 40 . Section 626 of the Code of Civil Procedure is amended to read:
626. Verdiet-in-aebiens-fer-recovery-of-mency-eor-en-establishing-eeunser
elaim. When a verdict is found for the plaintiff in an action for the re-

covery of money, or fer-the-deferdaniz-vwhen-a-gsunter-elaim when the claim

of a party who has asserted a claim for the recovery of money in a cross-

complaint is established, exeeceding-the-ameunt-eof-the-plaintiffig-elaim-as

eskablisheds the jury must also find the amount of the recovery.

Comment. The amendment to Section 626 substitutes a reference to "cross-
complaint” for the former reference to "counterclaim” and makes other conforming
changes to reflect the fact that counterclaims have been abolished and claims
formerly asserted as counterclaims are now to be asserted as cross-complaints.

See Code of Civil Procedure Section 428.80.
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Code of (ivil Procedure Section 631.8 (Conforming Amendment)

Sec. L41. 8ection 631.8 of the Code of Civil Procedure is amended
to read:

631.8. After = party has completed his presentation of evidence
in a trial by the court, the other party, without waiving his right to
offer evidence in support of his defense or in rebuttal in the event
the motion is not granted, may move for a judgment. The court as trier
of the facts shall weigh the evidence and may render a judgment in favor
of the moving party, in which case the court shall make findings as pro-
vided in Sections 632 and 634 of this code, or may decline to render any
judgment until the close of all the evidence. Such motion may alsoc be
made and granted as to any eeunserelaim-e¥ cross-camplaint.

Tf the motion is granted, unless the court in its order for judgment
otherwise specifies, such judgment operates as an adjudication upon the

merits.,

Comment. The amendment to Section 631.8 merely deletes the reference to
a "counterclaim.” Counterclaims have been sbolished; claims that formerly
were asserted as counterclaims are now asserted as cross-camplaints. BSee Code

of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 666 {Conforming Amendment)

Sec, 42, S=ction 666 of the Code of Civil Procedure is amended to
read:

666. If a esumterelaims claim asserted in a cross-complaint is

established at the trial ;-exeesd-tke-plainiiffls and the amount so

established exceeds the demand of the party against whom the claiwm as-

serted in the cross-complaint is established , judgment for the deferdarnt

party asserting the cross-complaint must be given for the excess; or if

it appear that the defendan$ party asserting the cross-complalint is en-

titled to any other affirmative relief, judgment must be given accordingly.
When the amount found due to either party exceeds the sum for which
the court is authorized to enter judgment, such party may remit the excess,

and judgment may be rendered for the residue.

Comment. The amendment of Section 666 deletes the reference to a "counter-
claim" and makes other conforming changes. Counterclaims have been abolished;
claims that formerly were asserted as counterclaims are now asserted as cross-

complaints. See Code of Civil Procedure Section L428.80.
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Code of Civil Procedure Section 871.3 (Conforming Amendment)

Sec. 42.1. Section 871.3 of the Ccde of Civil Procedure is
amended to read:

871.3. A good faith improver may bring an action in the superior
court or, subject to Sectlon 396, may file & cross-complaint sr-eeuRbter-
elaim in & pending action in the superior or municipel court for relief
under this chapter. In every case, the burden is on the good faith
improver to establish that he is entitled to relief under this chapter,
and the degree of negligence of the good faith improver should be taken
into account by the cowrt in determining whether the improver acted in
good faith and in determining the rellef, if any, that is consistent
with substantisl Justice to the parties under the circumstances of the

particular case.

Camment. The amendment of Section 871.3 merely deletes the reference
to a "counterclaim.”" Counterclaims have been abolished; claims that
formerly were asserted as counterclaims are now asserted as cross-complaints.

See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 871.5 (Conforming Amendment)

Sec. 42.2. Section 871.5 of the Code of Civil Procedure is
emended to read:

871.5. When an action y or cross-complaint y-er-ecunterelaim
is brought pursusnt to Section 871.3, the court may, subject to
Section 871.4, effect such an adjustment of the rights, equities,
and interests of the good faith improver, the owner of the land,
and other interested parties (including, but not limited to,
lesaees, lienholders, and encumbrancers} as is consistent with
substantial Justice to the parties under the circumstances of the
particular case. The rellef granted shall protect the owner of the
land upon which the improvement was constructed sgainst any pecuniary
loss but shall avold, insofar as possible, enriching him unjustly
at the expense of the good faith improver. In protecting the owner
of the land against pecunlary loss, the court shall take into
consideration the expenses the owner of the land has incurred in
tﬁe action in which relief under this chapter is sought, including
but not limited to reascnable attorney fees. In determining the
appropriate form of relief under this section, the court shall take
into consideration any plans the owner of the land may have for the
use or development of the land upon which the improvement was made and
tis need for the land upon which the improvement was made in connection

with the use or development of other property owned by him.

Comment. The amendment of Section 871.5 merely deletes the reference
to a "ecounterclaim.” Cowunterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See

Code of Civil Procedure Section 428.80.
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§ 1048.5

§ 1048.5. Transfer to ancther court for trial when cross-claim severed for
trial

Sec. 43. Section 104B.5 is added to the Code of Civil Procedure,
to read:

1048.5. If a cause of action alleged in a cross-complaint, other
than one described in Section 428.70, is brought solely against a
person or persons who were not previously parties to the action before
the court and such cause of action 1s severed for trial under Section
1048, the court may, in its.discretion, in the interest of Justice,
transfer the cause to another court which would have had subject
Jurisdiction over it had it been asserted as an independent zciion.
The court to which the transfer is made shall deal with the matter as

if it had been brought as an independent action.

Comment. Section 10k8.5 is added to permit the court not only to sever
matters for trial, but to sever matters into two independent acticas in
order thaet it may then transfer part of the originel esction to ancther court.
The power is limited strictly to & mnonimpleader cause of action alleged in
a cross-complaint against a person who is & stranger to the action. Once
such a cause of action is severed for trial, so that sny advantages of
original joinder are lost, it mey be unfair for the court to retain such an
action. If s0, the severed cause should be sent to the most convenient court
having jurisdiction over it. Thus, if the cause alleged in the cross-complaint
if brought as an independent proceeding would be one cognizable in municipal
eourt, 1t shall be transferred to a municipal court most convenient to the
parties, even though the original action is one in a superior court.
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Commeraial Code Section 12017

NOPEs Commrcisl Coda Section 1201, st cubt below, contains
various provisions that wight be conformed to reflect the revisioms
made in the plesding rules. However, in view of the length of the
pection and in recognitien of the fact that it is part of a Uniform
Act, the staff’ recommends against conferming the sscticne We set
out the section for your oxsminsiicn and deoisinn. We have noted the

provisions that might be conformed.

£ 1200, Gouergl dudlintions

Sublest to additionel definitlons contaimed In the subsequont divisions of this
cofe which ate applicable to gpecific divivions or chapters thereof, apd unloss the
confext otherwise requiten, o this code:
(1) “Aetlon” In the senw of a judidszl proeceding includes recoupment, counter-
elpim, setefl, suit ln eguity and apny oiher proceedicge in which righis are deter
oadned. i
(2) “Aggrieved party™ moans 5 party eniltled to resort 2o & remedy.
8} vAgreement” means the bargaln of the parties In fact as found In their lan-
guage or by implication from other circumstances koctuding course of draling or
usege of trade or courke of perfsrmancy as provided In this code {Bections 12086
apd 22083 . Whesher un agreemeat hae legal conseguenced is determined by the

.-Egg,.;.
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§ 1201 COMMERCIAL CODE

provisiony of this code, if spplicahie; otherwlse by the law of sestracts Ly tion
1183; tCompare “rontract.”}

{3} “Ruark” means auy porson engaged in the hasiness of banking,

(5} “Nenrer” means (he person in possession of an inst rument, doctoaen f tith
or secuTity payalie to bearer ar indorsed n blank.

%3 “Bill of lading” means a deenmont evldencing the roepipt of gpods for < ip-
ment istued by o person engamed in the besbhiess of trapspering or fum wWabe =T
goods, and which, by U8 terma evidenens rhe ingentlan of tho issuer that P oS
entitied ander the decument (ection 7408(1)) has the right to receive, hold 2. s
pose of the documwnt and the gonds It covers. Doesiguation of & docarent be P
{ssure ax a “lif of lading” is conclusive evidende of surh intentlon. “RiH of Jud-
Ing™ inelodes sn alrbill.  “Abrbill” weans & docmanent serving for slr traneports
tion e a hill of iading dous for marire or rail trangportstion, sad incindes ur o0
cenrignment uote or air wiyhill

(7} “Hranch” bnctudes & separstely incorporated foreign pranch of & bank.

{81 “Burden of establishing” a facl weine the burden of persuading the triers ol
fact that the existence of dhe fact 18 more probrbic than ita nonexlstenc. :

44 "Buyer in ordinsry course of businggs”™ MOANs & peraot who In gomt Inith am!
without knewledge fhat the sake to him is (o violation of the awscrship rights of
security interost of a third party in the goods buys in ordlnary eourse from a per
son In the husiness of solling moods of rhat kind bui does not include A pawnbrekes.
“Ruying” may be for eash or by oxchange of other property or on fndnpeil of Uil
secured credit and ineludes receiving goods or docunents of title under & pre
existing contract for saie Dut dota net Include a trenefor in pudk or A% soontily
for or in total or parflal satisfaction of & Ioney deit

{10} “Conspiewous.” A term or clatee is consplegous wheh it s 50 written that
A rensobuhls person axainst whew i6 19 to operate ought to. have notived B, A
printed heading in capitals (nsr  NONNEGOTIABLE Bzl of Labding) i con-
splenoss.  Langusge in the body of s form s “conmpienous” §f it ia in larger or
othor contrasting type of color, Bt In g relegran any steted term 18 “conspicuous.”
Whelhor o term oF cisuse §d “conspicucus™ ot not s foy decieion by the couit.

(113 “Contract’” wesns the toral lcgal ebligation whith resalts from the partles’
agrwment ns sffectod by this eede and any other applicable rules of law, 'om-
paTe Cagreoment’)

{(12) “Crediter” ocludes @ geuersl creditor, a sccurod credifor, a llen credlior
and any representative of creditoes, including an assigaee 16r the bonefit of crodi-
tirs, & trustec !n bankruptes, & recoiver Dy equity and an exerutor or mdministra
tor of an insolvont debiors or aseignor's ratate.

a3 “Inefondaat” includes & person It the positien of deferndant in & Cresg-do 0
ot counforelsim,

1145 “Taslivers” wirh respect tﬁ fnsteumenis, documents of title, chatrel papet or

. mpeueities mogns volantarg trangfor of posscsgion.

(151 “Document of (itle” Inelndes bill of tading, dock wsarrant, dock reveipt, wake
heuse reopipt, gin fickef, compress reepipt, and alss any other document wilek in
the Fegniar couess of buginess or financlag is treated as adeguately evidencing that
the prrseon ciditled nnder g dotament tReciien 740804 heas the right o otrive,
boidd and adispawme of the documens amd the poods it covers. To be a document of
Hebe & Aocument must purpert 1o be isaaed by s batkee angd pUIPOTt t COTOT Elinis
tn the babice's pessosalan which are either Ideniifled or are fungitie portions of an
bientiflod meass.

(16 “Fauit” means wrongful act, amission or breadch,
f17r “Fungible® with rospect tn gowds o apenrition Means goads or Beedrities of
whiclt any ukib 15, Iy baluee 0F WHGEEC af trade, the oquivaieng of any oiher like

wnif. Goods whirh are net fongibic shall e Jdeemed fungibic for ithe puUrpascs

ol thin eode o Wie cxfent That umder a4 parfticnias agroement or dociment unlike

Unlts are el fs Tw—;]'ﬁ\'n!r-m;,
(15 “Genaite mes s free of forgery or counterfetting,
(30) “Glomi faith” means kenesty in fast in the condurt or transactien concerned.
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(20) “Holder" means 8 person who 38 dn posseusion of a decument of title or an

wirmnment oroan wvertment seearkty Arewh, lsued or indorsed to him or G his
rdex or to beaver ar in hienk,

£21) To “henor” i9 10 pey oF ¢ secept snd pay, or where a vrodil se engages to
mrehase or dixconnt & ArRfT comrdying with the terms of the credif.

{221 “Inselvency proceedings” tnefudes spy assignment for the bepefis of creditors
o other procepilngs Lotended io jbpuidate ar rehatiitate the etate of the person
ovelved,

{231 A person is ™insoivent™ who eiilor hag ceased To pay hig debis In the ordi-
Mry course of Imsinegs of cennot pay his debie as they become due or s Insoivent
within the meaning of the federal bankruptey Jaw,

1243 “Mones” means A medinm of pxchange snthorized of adopted by & domwestie
or forvlgn government as & parg of bts carrency.

{23} A person han “nocics” of 3 Tact when

{a} He hag actunl knowledge of i85 or

ihy He has received & notior or notifivsilen of K or

o) From a1l the facts sid circumsianoes kuown to blm at ihe time in queation

Be has peason (o know that It exiuta,
A perscn “knews” or hae “koowhedpe” of a faet when he has actual knowledpe of
it. “Discarer” or “lirrn® oF & word or phrist of similar boport refers to knowiedge
rather than to reasan fe know. ‘The time and circymstendes under whick a notlee or
natificktlon may sease to be effective sre not determined by this code.

£26) A person_ "notifies” or “gives” a motiee or nutificetion to another by taking
such steps a@ may be reasonably requiced to Inform the other in ordinary course
whelher or not such ather sctueliv comos to Xpow »f i A perser “recelved” »
notice or ndtification when ’

{a) It compea to hie nttention; or :

() It Is duly delivered st the plzce of buslness through which the contract was
made or at any other place held out by him ss the place for receipt of such com-
munications,’ ‘

(27} Notice, knowledge o 8 notice or netlficstion recelved by sn organization Is
effective for & particuiar transaction from the Hime when it is brought to the at-
tention of the individusi conduetlpg thst rranwacijon, and in any event from the
time when it would have been brought to his attention if the orgsuization hmd
excreised due diligence. An orgsuization cxercises due diligence IT It maintains
reasonable routines for communicating rlgnificant lnformation io the person con-
Oucting the trapsaction smd there A reasonable compilapce with the roytines. Pue
diligence docs not require aa Indlvidnal acting for the organization to domracnicate
Informetlon unleas such commuznlcetion is pert of hiz regular doties o unles ke
has reason to know of the trensaction and that the transnction wonld Le waterially
affected by the {information )

{28} "Orgeanization” Includer a corporatien, government of governmental sub-
diviglon ar Bgency, business trust, estate, trust, parinership or asmociation, two of
mo:«a pareons heving a joint of comyzon luierest, of sny sther Jegal or commercial
entity. '

{20 “Party.” g8 distinet from “tidel party,” meany s person who has engaged fn
# transsction or made an agrecment within this divialon.

(30} “Person™ Inchiles an individusl or Aa organigstion. (See Section T}

(32} “Purchase” lncludes taking hy asle, discount, negotiatlon, mortgsge, pledge,
‘Mext, lsane or reissue, gift or any other voluntary transaction creating an laterest
in property. .

{38) “Purchaser” meens & persen who takes by purchase,

{84) “Remody” means apy remedial right to which an aggrleved pariy la en-
titled with or without resort to & te{bunal, ‘

{35y “Representative” includes an agent, 2o officer of & corporation or assocla-
tion, and n trustes, excsutor or administrator of am estale, or any other person
empowered o s2ct for anather.

{36} “Righs" Includes rermindites,
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{27} “Soeurdy inlorest’ gieabs gy dulerest in peesenal peoperty o fhxtures which
soturcs puyment or performane: of an obligatlon.  The retentien or rescrvation of
title by a gebior of goords nwithstmding sliipment or delivery to Lhe buyer {(Hoee-
tign 24961 is Lmiled o cffect fe s rescevation of o “secepity interest.”  The term
glag Incluls nny inferest of 5 lnper of preounts, ehatlel paper, of contriact rights
which b subjeed to Divislon % Thoe special property interest ef a buyer of gooda
on jdestifleation of such goods to a comntrsct for sale mmder Soerlon 2391 I8 not
& “securbty interest,” hai a buyrr may slse acguire a “secntity inferest” by com-
Mying with Division §. Unjess 8 lease or consignuent {8 intewded se sceuity,
reservation of title thercundor 19 mar g “acturity interest™ but a consignment |8
In apy event subket [0 the provisions en consignment seles (Section 23085 Whether
8 least i julerded &s secusidy is to b derermined by che faets of ofeh case; how
ever, (&) the inelosion of an eption to purchase docs not of Heol! make the Jease

oue intended for sceurity, and () an agrecment that upon complline: with the

terms of the leasce the lessve ghell Ikeome or has the option fo Docome the owner
ef the property for ue additional eenstilerstion or for o pomiual consideration
doed make the iease one intended far securtty.

(38) “Send™ in connection with any writing or notice weans to deposit in the
mail or doliver for trimsmisston by any other usunl wesba of cammunication with
pusiage of cowt of trensmisgion provided for and properly asdoessed and i the
cuse of un inetrument fo s address spezified thereon of ofherwise sgroed, ot M
there be none to any address ressonuble under the circumstuners. The rooeipt of
any writing or aotice within the time at whirk it would have arrived it properiy
sent Bas the offect of & proper sending.

(30 rBigned” tnchudes sny symbol exccuted or adopted by & party with present
intention to muthenticate o writisg.

140} “Burety” lachilea gaaranter,

{41} "Telogram™ Includes & message fransmitted by radlo, teletypo, cable, any
mechanical method of transmisslon, or the Mke

€32) “Term” meana that portion of aw agrocviment which rolates to & particolar
matier

143 “Unsuthorized™ sigoatire or ndorrement meaos one made without actual,
loplled or spparent authority aod theludos & fongery.

(#4) “Valur” Exeopt ae othorwles previded with respoct o negotiable instra-
mente and hank colicctions (Sections T, 4208 and 4208) a peesen glves “value'
for Tights if he sequires them ‘

fa} 1a retura for 3 Sinding commitment to extend erodie or for the extersion of
imgaedintely sveilable eredit whether or mot drawn upon and whether or not o
ehargebuck is provided for o the event of difficolues la eollectian; or

b} As security for or in tots) or partial sattefgetlon of o pre-cxisting clalm; or

) By acoroHng delivery purstact to & pro-existing coitract for purchase; or

{2} Generally, in reiurs for any consideration sufficient Lo support a simpie con-
tract.

(#5}) " Warchouse roceipt™ means & documeni evidencing the reecipt of goods for
stornge fasued by & warchonsemsnr (Section 7102, and wiich, hy its trms, ovi-
dences the intentlon of the fener that the person eniitied amler the decument
Sectlon T40304)) has the right to reeolee, hold aud disposce of the decument and
the gods it covers,  Designation of 8 decwnent by e lssuer ag a “wanchouse
receint™ i3 oaneluslee evidonee of such infentiomn.

(3657 “Written” or “writing” iociudes printing, typewriting or any othor ioten-
tionni reduction to tangfble form.

(Ae pmyonded Brate 3087, o 790, p 2202, 8 20
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Government Code Section 995 {Conforming Amendment )

Sec. 44, Section 995 of the Government Code is amended to read:

995, Except as otherwise provided in Sections §95.2 and 95,4, upon
request of an employee or former employee, a public entity shall provide
for the defense of any civil action or proceeding brought against him, in
his official or individual capacity or both, on account of an act or omis-
gion in the scope of his employment as an employee of the public entity.

For the purposes of this part, a erpga-aeiions-eounterelain-or
cross~complaint against an employee or former employee shall be deemed

to be a civil action or proceeding brought against him.

Comment. The amendment of Section 995 deletes the reference to a “"cross-
action” or "counterclaim." Counterclaims have been abolished; claims that for-
merly were asserted as counterclaims are now asserted .as cross-complaints.

See Code of Civil Procedure Section 428.80. The reference to "cross-action"”

is unnecessary.
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Revenue and Taxation Code Section 3522 (Conforming Amendment}

gac. 45, BSection 3522 of the Revenue and Taxation Code is amended
to read:

3522. A defense eountey-eiaim or cross-camplaint based on an alleged
jnvalidity or irregularity of any deed to the State for taxes or of any
proceeding leading up to deed can only be maintained in a proceeding com-
menced within one year after the date of recording the deed to the State
in the county recorder's office or within one year after October 1, 1949,

whichever is later.

Comment. The amendment of Section 3522 merely deletes the reference 1o
a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are how agserted as cross-complaints. See Code

of Civil Procedure Section 428,.80.
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Revenue and Taxation Code Section 3810 (Conforming Amendment )

Sec. L& Section 3810 of the Revenue and Taxation Code is amended
to read:

2810. A defense ;-ceunkerelaim; or cross-complaint based on the
alleged invalidity or irregularity of any agreement or deed executed
under this article can only be maintained in a proceeding commenced within

a year after the execution of the instrument.

Comment. The amendment of Section 3810 merely deletes the reference to
a "counterclaim.” Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See Code

of Civil Procedure Section 428.80.




Water Code Section 26304 (Conforming Amendment)

Sec. U7. Section 26304 of the Water Code is amended to read:

26304, An action, proceeding, defense, answer, eeumtereiaimy or
cross-camplaint besed on the alleged invalidity or irregularity of any
collector's deed executed to the district or based on the alleged inef-
fectiveness of the deed to convey the absolute title to the property
described in it may be commenced or interposed only within one year after

the recordation of the deed.

Comment. The amendment of Section 26304 merely deletes the reference to
a "counterclaim.” Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-camplaints. See Code

of Civil Procedure Section 428.80.
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Water Code Section 26305 (Conforming Amendment)

Sec. U4B8. Section 26305 of the Water Code is smended to read:

26305. An action, proceeding, defense, answer, esurteraiaifms OF
cross-complaint based on the alleged invalidity or irregularity of eny
agreement of sale, deed, lease, or option executed by a district in con-
nection with property deeded to it by its collector or based on the al-
leged ineffectiveness of the instrument to convey or affect the title to
the property described in it may be commenced or interposed only within

one year after the execution by the district of the instrument.

Comment. The amendment of Section 26305 merely deletes the reference
to a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See

Code of Civil Procedure Section 428.80.
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Water Code Section 37161 [Conforming Amendment}

Sec. U4g. Section 37161 of the Water Code is amended to read:

37161. An action, proceeding, defense answer, eodndereiaimy Or
cross complaint based on the alleged invalidity or irregularity of any
collector's deed executed to the district or based on the alleged in-
effectiveness of the deed to convey the absclute title to the property
described in it may be commenced or interposed only within one year after

the recordation of the deed.

Ccomment. The amendment of Section 37161 merely deletes the reference to
g "counterclaim.” Counterclaims have been abolished; claims that formerly were
asserted as counterclaims are now asserted as cross-complaints. BSee Code of

Civil Procedure Section 428,80,
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Water Code Section 37162 {Conforming Amendment)

Sec. 50. Section 37162 of the Water Code is amended to read:

37162, A&n action, proceeding, defense, answer, eeunserelaimy or
cross complaint based on the alleged invalidity or irregularity of any
agreement of sale, deed, lease, or option executed by a district in
connection with property deeded to it by its collector or based on the
alleged ineffectiveness of the instrument to convey or affect the title
to the property described in it may be cammenced or interposed only

within one year after the execution by the district of the instrument.,

Comment. The amendment of Section 37162 merely deletes the reference
to a "counterclaim.” Counterclaims have been abolished; claims that formerly
were msserted as counterclaims are now asserted as cross-camplaints. See

Code of Civil Procedure Section L28.80.
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Water Code Section 51696 [Conforming Amendment }

Sec. 51. Section 51696 of the Water Code is amended to read:

516954. An action, proceeding, defense, eeuRierelaim O CrosSs
complaint based on the alleged invalidity or irregularity of any sale
by the county treasurer &8 trustee of a district of a parcel deeded to
him as a result of the nonpayment of an assessment, or some portion
thereof, may be commenced or interposed only within one year from the

date of the sale.

Comment. The amendment of Section 51696 merely deletes the reference
to a "counterclaim.” Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See Code

- of Civil Procedure Section 428.80.
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Operative Date; Applicatien to Pending Actions

Sec. 52. This act becomes operative on July 1, 1972, and applies
only to actions commenced on or after that dates., Any action cammenced

before July 1, 1972, is governed by the law as it would exist had this

act not been enacted.

Comment. The provisions of this act apply only to actions commenced on
or after July 1, 1972. The operative date of the act is deferred so that

lawyers and judges will have sufficient time to become familiar with the

new procedures.
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